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Item 1.01	Entry into a Material Definitive Agreement.

On May 23, 2026 (the “Signing Date”), DigitalBridge Group, Inc., a Maryland corporation (the “Company”), entered into an Agreement and Plan of Merger (the “ArcLight Agreement”) with DigitalBridge Operating Company, LLC, a Delaware limited liability company (“Company OP”), DB Marley Sub, LLC, a Delaware limited liability company (“Merger Sub”), ArcLight Capital Holdings, LLC, a Delaware limited liability company (“ArcLight”), ACHP II, L.P., a Delaware limited partnership, in its capacity as managing member of ArcLight (“ACHP II”), and Daniel R. Revers, in his capacity as the representative of the Company Owners (as defined in the ArcLight Agreement) (the “Seller Representative”).

Subject to the terms and conditions in the ArcLight Agreement, the Company has agreed to acquire ArcLight for an aggregate purchase price of $650 million, subject to a customary post-closing purchase price adjustment (the “ArcLight Transaction”). In addition, the ArcLight Agreement provides for cash earn-out payments based on ArcLight’s fee-related earnings for each of the calendar years ending December 31, 2027, December 31, 2028 and December 31, 2029, subject to the terms and conditions set forth in the ArcLight Agreement.

The consummation of the ArcLight Transaction is subject to the prior completion of the acquisition of the Company (the “SoftBank Transaction”) pursuant to that certain Agreement and Plan of Merger, dated as of December 29, 2025, by and among the Company, Company OP, Duncan Holdco LLC, a Delaware limited liability company, Duncan Sub I Inc., a Maryland corporation, and Duncan Sub II LLC, a Delaware limited liability company (the “SoftBank Merger Agreement”). The consummation of the ArcLight Transaction is subject to certain additional closing conditions, including among other things, the expiration or early termination of the applicable waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, the Committee on Foreign Investment in the United States, the Federal Energy Regulatory Commission and the Federal Communications Commission.

Each party has agreed to use its efforts (subject to the applicable standards set forth in the ArcLight Agreement) to file and obtain all governmental and regulatory consents and approvals in order to consummate the ArcLight Transaction, but in no event will the Company or any of its affiliates be required, among other things, to take any action that would reasonably be expected to hinder, delay, obstruct, enjoin, restrict, restrain or otherwise prevent the consummation of the SoftBank Transaction (other than in de minimis respects) or that is not conditioned upon the consummation of the ArcLight Transaction.
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The ArcLight Agreement contains customary termination rights for the Company and ArcLight, including, among others: (a) the right of either party to terminate if the ArcLight Transaction has not been consummated on or before the later of (i) the date that is six months after the SoftBank Transaction has been consummated and (ii) March 31, 2027, subject to extension in certain circumstances; (b) the right of either party to terminate if the SoftBank Merger Agreement is validly terminated in accordance with its terms; (c) the right of ArcLight to terminate if the SoftBank Transaction is not consummated on or before March 31, 2027 and (d) the right of ArcLight to terminate if the ArcLight Transaction has not been consummated on or before March 31, 2027 (subject to extension in certain circumstances) and, at such time all other conditions to closing are satisfied (or capable of being satisfied), including the consummation of the SoftBank Transaction, except for the receipt of certain regulatory approvals related to the ArcLight Transaction.

The ArcLight Agreement contains representations and warranties, and covenants, of the parties customary for a transaction of this nature, including regarding the conduct of ArcLight prior to the closing of the ArcLight Transaction. The foregoing description of the ArcLight Agreement does not purport to be complete and is qualified in its entirety by reference to the ArcLight Agreement, which is attached hereto as Exhibit 2.1 and is incorporated herein by reference.

The ArcLight Agreement has been included to provide investors with information regarding its terms. It is not intended to provide any other factual information about the Company, ArcLight or their respective subsidiaries or affiliates. The representations, warranties and covenants contained in the ArcLight Agreement were made only for the purposes of the ArcLight Agreement and as of specific dates, were solely for the benefit of the parties to the ArcLight Agreement, may be subject to limitations agreed upon by the contracting parties, including being qualified by confidential disclosures made for the purposes of allocating contractual risk between the parties to the ArcLight Agreement instead of establishing these matters as facts, and may be subject to standards of materiality applicable to the contracting parties that differ from those applicable to investors. Investors are not third-party beneficiaries under the ArcLight Agreement and should not rely on the representations, warranties and covenants or any descriptions thereof as characterizations of the actual state of facts or condition of the parties thereto or any of their respective subsidiaries or affiliates. Moreover, information concerning the subject matter of representations and warranties may change after the date of the ArcLight Agreement, which subsequent information may or may not be fully reflected in the Company’s public disclosures.

Debt Financing

The Company intends to fund the cash consideration for the ArcLight Transaction through a combination of cash from its balance sheet and debt financing. In connection with the ArcLight Transaction, on May 23, 2026, Merger Sub entered into a commitment letter with Barclays Bank PLC (“Barclays”), pursuant to which Barclays has committed to provide the entire principal amount of a senior secured bridge loan facility in an aggregate principal amount of up to $500 million upon closing of the Arclight Transaction (and following the SoftBank Transaction), subject to customary conditions.
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Item 7.01	Regulation FD Disclosure.

On May 27, 2026, the Company issued a press release announcing the execution of the ArcLight Agreement. A copy of the press release is attached hereto as Exhibit 99.1 and incorporated by reference herein.

The information in this Item 7.01 (including Exhibit 99.1) shall not be deemed to be “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), nor shall it be deemed to be incorporated by reference in any filing under the Securities Act of 1933, as amended, or the Exchange Act, except as shall be expressly set forth by specific reference in such a filing.

Forward-Looking Statements

Some of the statements contained in this current report constitute forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 and Section 21E of the Exchange Act, and we intend such statements to be covered by the safe harbor provisions contained therein. Forward-looking statements relate to expectations, beliefs, projections, future plans and strategies, anticipated events or trends and similar expressions concerning matters that are not historical facts. In some cases, you can identify forward-looking statements by the use of forward-looking terminology such as “may,” “will,” “should,” “expects,” “intends,” “plans,” “anticipates,” “believes,” “estimates,” “predicts,” or “potential” or the negative of these words and phrases or similar words or phrases which are predictions of or indicate future events or trends and which do not relate solely to historical matters. You can also identify forward-looking statements by discussions of strategy, plans or intentions.

The forward-looking statements contained in this current report reflect our current views about future events and are subject to numerous known and unknown risks, uncertainties, assumptions and changes in circumstances that may cause our actual results to differ significantly from those expressed in any forward-looking statement. The following factors, among others, could cause actual results and future events to differ materially from those set forth or contemplated in the forward-looking statements: (i) uncertainties as to the timing of the ArcLight Transaction and the SoftBank Transaction; (ii) the risk that the ArcLight Transaction and/or the SoftBank Transaction may not be completed on the anticipated terms in a timely manner or at all; (iii) the failure to satisfy any of the conditions to the consummation of the ArcLight Transaction and/or the SoftBank Transaction; (iv) the possibility that any or all of the various conditions to the consummation of the ArcLight Transaction and/or SoftBank Transaction may not be satisfied, in a timely manner or at all, or waived, including the failure to receive any required regulatory approvals from any applicable governmental entities (or any conditions, limitations or restrictions placed on such approvals); (v) the occurrence of any event, change or other circumstance that could give rise to the termination of the ArcLight Agreement and/or the SoftBank Merger Agreement, including in circumstances which would require the Company to pay a termination fee; (vi) the effect of the announcement or pendency of the ArcLight Transaction and/or the SoftBank Transaction on the Company’s ability to retain and hire key personnel, its ability to maintain relationships with its customers, suppliers and others with whom it does business, or its operating results and business generally; (vii) costs relating to the ArcLight Transaction and the SoftBank Transaction (including in respect of the financing of the ArcLight Transaction) may be greater than expected; (viii) risks related to diverting management’s attention from the Company’s ongoing business operations; (ix) the risk that litigation in connection with the ArcLight Transaction, the SoftBank Transaction or the outcome of any other legal proceedings that may be instituted against the Company, ArcLight, SoftBank and/or others relating to the ArcLight Transaction and/or the SoftBank Transaction may result in significant costs of defense, indemnification and liability; (x) certain restrictions during the pendency of the SoftBank Transaction that may impact the Company’s ability to pursue certain business opportunities or strategic transactions; (xi) risks that the benefits of the ArcLight Transaction and/or the SoftBank Transaction are not realized when and as expected;

(xii) the risk that the Company’s, SoftBank’s and/or ArcLight’s businesses will be adversely impacted during the pendency of the acquisitions;
(xiii) legislative, regulatory and economic developments; and (xiv) (A) the risk factors described in Part I, Item 1A of Risk Factors in the Company’s Annual Report on Form 10-K for the year ended December 31, 2025 and (B) the other risk factors identified from time to time in the Company’s other filings with the Securities and Exchange Commission (the “SEC”). Filings with the SEC are available on the SEC’s website at http://www.sec.gov and on the Company’s website. These forward-looking statements speak only as of the date of this current report. The Company undertakes no obligation to update any of these forward-looking statements to reflect events or circumstances after the date of this current report or to reflect actual outcomes, except as otherwise required by law.
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While forward-looking statements reflect our good faith beliefs, assumptions and expectations, they are not guarantees of future performance. Furthermore, we disclaim any obligation to publicly update or revise any forward-looking statement to reflect changes in underlying assumptions or factors, or new information, data or methods, future events or other changes. Moreover, because we operate in a very competitive and rapidly changing environment, new risk factors are likely to emerge from time to time. We caution investors not to place undue reliance on these forward-looking statements and urge you to carefully review the disclosures we make concerning risks in Part I, Item 1A. “Risk Factors” and in Part II, Item 7. “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in the Company’s Annual Report on Form 10-K for the year ended December 31, 2025. Readers of this current report should also read our other periodic filings made with the SEC and other publicly filed documents for further discussion regarding such factors.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly authorized.

Date: May 27, 2026

DIGITALBRIDGE GROUP, INC.

By:	/s/ Thomas Mayrhofer
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Name:Thomas Mayrhofer
Title:	Executive Vice President, Chief Financial Officer and Treasurer
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AGREEMENT AND PLAN OF MERGER

 

dated as of

 

May 23, 2026

 

by and among

 

DIGITALBRIDGE GROUP, INC., as Parent,

 

DIGITALBRIDGE OPERATING COMPANY, LLC, as OpCo,

 

DB MARLEY SUB, LLC, as Merger Sub,

 

ARCLIGHT CAPITAL HOLDINGS, LLC, as the Company,

 

ACHP II, L.P., as managing member of the Company,

 

and

 

DANIEL R. REVERS, in his capacity as the Seller Representative
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This AGREEMENT AND PLAN OF MERGER (this “Agreement”), dated as of May 23, 2026, is by and among DigitalBridge Group, Inc., a Maryland corporation (“Parent”); DigitalBridge Operating Company, LLC, a Delaware limited liability company (“OpCo”); DB Marley Sub, LLC, a Delaware limited liability company (“Merger Sub” and, together with OpCo and Parent, the “Buyer Parties”); ArcLight Capital Holdings, LLC, a Delaware limited liability company (the “Company”); ACHP II, L.P., a Delaware limited partnership, in its capacity as managing member of the Company (“ACHP II””); and the Seller Representative, in his capacity as the representative of the Company Owners.  

WHEREAS, ACHP II has effectuated a restructuring of the Company Business prior to the date hereof pursuant to the Distribution and

Redemption Agreement;

 

WHEREAS, the parties hereto desire to effect a business combination through a merger of Merger Sub with and into the Company, with the

Company being the surviving limited liability company of such merger (the “Surviving Company”) and a Subsidiary of OpCo, which is a Subsidiary of

Parent;

 

WHEREAS, (a) the respective boards (or applicable governing bodies) of each of Parent and Merger Sub have approved this Agreement and the Transactions and declared them advisable and in the best interests of Parent and Merger Sub, respectively, and (b) ACHP II, in its capacity as managing member of the Company, has approved this Agreement and the Transactions and declared them advisable and in the best interests of the Company;  

WHEREAS, pursuant to each Rollover Agreement, immediately prior to the Effective Time, the applicable Rollover Holder will (a) contribute all of the Company Interests directly held by such Rollover Holder to the Rollover Entity in exchange for the consideration described in the Rollover Agreement applicable to such Rollover Holder and (b) undertake such other transactions as described in the Rollover Agreement;  

WHEREAS, prior to the Closing, ACHP II and the Company will effect the actions set forth on Schedule 1 (the “Pre-Closing Reorganization”);

 

WHEREAS, simultaneously with the execution of this Agreement, as an inducement and condition of the Buyer Parties’ willingness to enter into

this Agreement and the other Ancillary Agreements, (a) (i) Parent and each of the Senior Principals have entered into the Requisite Employment

Agreements, and (ii) Parent and each of the Senior Principals have entered into the Transaction Restrictive Covenant Agreements, which, in each case, will

become effective at the Closing, and (b) each Person party to the Investor Transaction Support Agreement has entered into the Investor Transaction Support

Agreement; and

 

WHEREAS, simultaneously with the execution of this Agreement, as an inducement and condition of the Company’s and ACHP II’s willingness

to enter into this Agreement and the other Ancillary Agreements, each Person party to the SoftBank Transaction Support Agreement and the Regulatory

Efforts Agreement has entered into such applicable agreement.

 

4 
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NOW, THEREFORE, in consideration of the premises and the respective representations, warranties, covenants and agreements set forth in this

Agreement, the receipt and sufficiency of which are hereby acknowledged, and subject to the conditions set forth herein, the parties hereto hereby agree as

follows:

 

ARTICLE I

 

MERGER

 

Section 1.01      The Merger and the Effect on Company Interests.

 

(a)            Upon the terms and subject to the conditions set forth herein, and in accordance with the DLLCA, at the Effective Time (as defined below),

Merger Sub shall be merged with and into the Company (the “Merger”). As a result of the Merger, the separate existence of Merger Sub shall cease, and the

Company shall continue as the Surviving Company. The Merger will have the effects provided in this Agreement, the Certificate of Merger (as defined

below) and as set forth in the DLLCA.

 

(b)            The parties hereto shall cause the Merger to be consummated by duly executing and filing as soon as practicable on the Closing Date (i) a

certificate of merger with respect to the Merger (“Certificate of Merger”) with the Delaware Secretary of State (“DSS”), in such form as required by, and

executed in accordance with, the applicable provisions of the DLLCA and (ii) any other filings, recordings or publications required, if any, under the

DLLCA in connection with the Merger. The Merger shall become effective at the time that the Certificate of Merger has been accepted for filing by the

DSS or at such other time as may be agreed to by the Company and Parent and specified in the Certificate of Merger (the date and time the Merger

becomes effective being the “Effective Time”).

 

(c)            Pursuant to Section 18-209(f) of the DLLCA, at the Effective Time, the limited liability company agreement of the Company in effect as of immediately prior to the Effective Time shall be amended and restated in its entirety in the form attached hereto as Exhibit A (the “Surviving Company LLC Agreement”) until thereafter amended in accordance with applicable Law and the Surviving Company LLC Agreement. Nothing in this Section 1.01(c) shall affect in any way the indemnification or other obligations provided for in Section 5.07.  

(d)            From and after the Effective Time, until their resignation or removal or until their successors are duly elected or appointed and qualified in

accordance with applicable Law, each officer and authorized signatory of the Company as of immediately prior to the Effective Time shall be an officer of

the Surviving Company;

 

(e)            As of the Effective Time, by virtue of the Merger and without any action on the part of any of the parties hereto or the holders of any of the

Company Interests of the parties, the following shall occur:

 

(i)            all of the issued and outstanding limited liability company interests in Merger Sub shall no longer be outstanding and shall automatically be cancelled and cease to exist;

 

(ii)            (A) the Company Interests held by the Company Owners shall automatically be cancelled and converted into the right of the Company Owners (or Ultimate Company Owners, as applicable) to receive an amount in cash equal to the Closing Cash Consideration, in addition to the other consideration contemplated by this Agreement, in accordance with the terms of this Agreement and without any action on the part of the holder thereof and (B) the Company Rollover Interests held by OpCo or any of its Subsidiaries pursuant to the Rollover Agreement shall remain outstanding and each Rollover Holder shall receive the consideration set forth in the Rollover Agreement.

 

5 
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Section 1.02      Closing. The closing of the Transactions (the “Closing”) shall take place remotely by electronic exchange of documents at

8:00 a.m. Eastern Time (i) on the fifth Business Day following the date of satisfaction (or, to the extent permitted by applicable Law, waiver by the party or

parties entitled to waive such conditions in accordance with the terms of this Agreement) of all of the conditions set forth in Article VI (other than those

conditions which by their nature are to be satisfied at the Closing, but subject to satisfaction or waiver of such conditions in accordance with the terms of

this Agreement); provided that, if all of the conditions set forth in Article VI have been satisfied or, to the extent permitted by applicable Law, waived by the

party or parties entitled to waive such conditions in accordance with the terms of this Agreement (other than those conditions which by their nature are to

be satisfied at the Closing, but subject to satisfaction or waiver of such conditions in accordance with the terms of this Agreement) on or after December 1,

2026 and before December 24, 2026, then the Closing shall take place on January 4, 2027 or (ii) at such other place, time and date as shall be agreed in

writing between Parent and the Company.  The date on which the Closing occurs is referred to in this Agreement as the “Closing Date”.

 

Section 1.03      Deliveries at Closing.

 

(a)            Deliveries by Parent. At the Closing:

 

(i)            Parent shall deliver, or cause to be delivered, to the Ultimate Company Owners (in accordance with their respective allocations set forth under the heading “Closing Cash Consideration” on Schedule 2) by wire transfer of immediately available funds to the bank account(s) designated in writing by ACHP II (such designation to be made at least two (2) Business Days prior to the Closing Date), an amount in cash equal to the Closing Cash Consideration;

 

(ii)            Parent shall deliver, or cause to be delivered, on behalf of the Company or its applicable Affiliate, by wire transfer of immediately available funds to the bank account(s) designated in writing by such Person (such designation to be made at least two (2) Business Days prior to the Closing Date), an amount of cash equal to the Transaction Expenses due and payable at the Closing to each Person owed such Transaction Expenses, as set forth in the Estimated Closing Statement and the applicable Invoice delivered pursuant to Section 5.08(b); provided that, to the extent any Transaction Expenses are payable to any Company Employee, as promptly as practicable following the Closing (but in any event no later than the first payroll date that occurs more than five (5) Business Days after the Closing Date), Parent shall cause the Company to distribute such amounts to such Company Employee through the payroll systems of the Company or any Company Subsidiary, as applicable, in accordance with the Estimated Closing Statement;

 

6 
[image: ]

 

  

(iii)           Parent (or its applicable Affiliate) shall issue and deliver, or cause to be issued or delivered, to each Rollover Holder in accordance with such Rollover Holder’s Rollover Agreement, a number of Rollover Interests (along with reasonable evidence of such issuance) with a value equal to (A) the Closing Rollover Amount multiplied by (B) the percentage corresponding to such Rollover Holder set forth under the heading “Closing Rollover Amount” on Schedule 2;

 

(iv)           Parent shall deliver, or cause to be delivered, to the Escrow Agent, the Adjustment Escrow Amount, to be deposited by the Escrow Agent into an escrow account designated by the Escrow Agent, to be held and distributed in accordance with the terms of this Agreement and the Escrow Agreement;

 

(v)            Parent shall deliver, or cause to be delivered, to the Seller Representative, by wire transfer of immediately available funds to the Holdback Account, an amount in cash equal to the Holdback Amount;

 

(vi)          each Buyer Party shall deliver, or cause to be delivered, to the applicable counterpart(ies), a duly executed counterpart by such Buyer Party to each Ancillary Agreement to which such Buyer Party is contemplated to be a party that has not already been executed; and

 

(vii)          Parent shall deliver, or cause to be delivered, to the Company, the certificate to be delivered pursuant to Section 6.03(b).

 

(b)            Deliveries by the Company Owners. At the Closing:

 

(i)             ACHP II shall deliver, or cause to be delivered, to the applicable counterpart(ies), a duly executed counterpart by each Company Owner or its applicable Affiliate to each Ancillary Agreement to which such Company Owner or such Affiliate is contemplated to be a party that has not already been executed;

 

(ii)            ACHP II shall deliver, or cause to be delivered, to Parent, a duly executed Payoff Letter;

 

(iii)           ACHP II shall deliver, or cause to be delivered, to Parent, a valid and duly executed Internal Revenue Service Form W-9 in respect of each Company Owner and each Rollover Holder;

 

(iv)           ACHP II shall deliver, or cause to be delivered, to Parent a valid and duly executed Internal Revenue Service Form W-9 or applicable Form W-8 from each payee of Transaction Expenses other than any such payee that is a Company Employee; and

 

(v)            the Company shall deliver, or cause to be delivered, to Parent, the certificate to be delivered pursuant to Section 6.02(c).
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Section 1.04      Purchase Price Adjustment.

 

(a)            Estimated Closing Calculations. Not less than five (5) Business Days prior to the Closing Date, the Company shall prepare in good faith and deliver to Parent a written statement (the “Estimated Closing Statement”) setting forth (i) the Company’s good faith estimates of Closing Cash, Closing Working Capital, Closing Indebtedness and Transaction Expenses, and (ii) the Company’s good faith calculation of Closing Equity Value (“Estimated Closing Equity Value”), Closing Cash Consideration and Closing Rollover Amount, in each case of clauses (i) - (ii), calculated in accordance with this Agreement and the Accounting Principles (where applicable), together with reasonable schedules and data supporting the calculations set forth in the Estimated Closing Statement. The Estimated Closing Statement and the determinations contained therein shall be prepared in accordance with this Agreement. The Company shall provide to Parent reasonable supporting documentation and access to personnel as Parent may reasonably request in order to permit Parent to review the Estimated Closing Statement; provided that such access shall be during normal business hours and conducted in a manner not to unreasonably interfere with the businesses or operations of the Company and the Company Subsidiaries and shall be subject to execution of customary access letters or release agreements with respect to any work papers. Parent shall have a reasonable opportunity to review and comment on the form and content of the Estimated Closing Statement, which comments the Company shall reasonably consider in good faith in determining whether any adjustments to the Estimated Closing Statement are necessary or appropriate. The Estimated Closing Statement, as it may be so adjusted pursuant to the immediately preceding sentence, shall be binding on the parties solely for the purposes of determining the amounts to be paid by Parent pursuant to Section 1.03(a); provided that if Parent and the Company do not agree in writing upon any or all of the adjustments set forth in the Estimated Closing Statement, then the amount of such disputed adjustment or adjustments used to determine the amounts to be paid by Parent pursuant to Section 1.03(a) shall be that amount set forth in the Estimated Closing Statement delivered by the Company to Parent pursuant to this Section 1.04(a). An illustrative example of the Estimated Closing Statement and calculation of Closing Working Capital, Closing Indebtedness, Closing Cash and Transaction Expenses is attached to the Accounting Principles and it is intended to illustrate the methodology and classification of items to be used in preparing the Closing Statement, and while the specific balances set forth therein are illustrative only, the principles of classification and application reflected therein are in accordance with the Accounting Principles and shall be applied in the preparation of the Closing Statement.  

(b)            Final Closing Calculations.

 

(i)            As promptly as practicable, and in any event within 120 days after the Closing Date, Parent shall prepare and deliver to the Seller Representative a statement (the “Closing Statement”) setting forth (A) Parent’s good faith calculations of Closing Cash, Closing Working Capital, Closing Indebtedness and Transaction Expenses, and (B) Parent’s good faith calculation of the Closing Equity Value, Closing Cash Consideration and the Closing Rollover Amount, in each case, calculated in accordance with this Agreement and the Accounting Principles (where applicable), together with reasonable schedules and data supporting the calculations set forth in the Closing Statement. Parent shall provide to the Seller Representative reasonable supporting documentation and access to personnel as the Seller Representative may reasonably request in order to permit the Seller Representative to review the Closing Statement; provided that such access shall be during normal business hours and conducted in a manner not to unreasonably interfere with the businesses or operations of Parent and shall be subject to execution of customary access letters or release agreements with respect to any work papers; provided, further, that no such documentation shall be made available to the extent that it would require Parent to disclose information in a manner that would jeopardize attorney-client privilege or attorney work-product privilege, provided, further, that Parent shall use reasonable endeavors to provide such access (or as much access as is possible) or develop an alternative method of providing such access in a manner that does not result in such jeopardy.
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(ii)            The Closing Statement shall become final, binding and non-appealable by the parties on the 30th day following receipt thereof by the Seller Representative (the “Adjustment Disagreement Deadline”), unless the Seller Representative gives written notice of its disagreement with the Closing Statement to Parent prior to the Adjustment Disagreement Deadline (a “Notice of Disagreement”), (A) specifying in reasonable detail the nature and amount of any disagreements so asserted (including reasonable supporting documentation), which disagreements shall be limited to those based on mathematical errors in the calculation of any amount set forth in the Closing Statement, or based on any such amount not being calculated in accordance with the terms of this Agreement or the Accounting Principles (where applicable) and (B) including the monetary impact of such disagreements on Closing Cash, Closing Working Capital, Closing Indebtedness, Transaction Expenses, the Closing Equity Value, Closing Cash Consideration and Closing Rollover Amount. If a Notice of Disagreement is timely received by Parent in accordance with this paragraph, then the Closing Statement (as revised in accordance with this Agreement) shall become final, binding and non-appealable by the parties on the earlier of (A) the date on which Parent and the Seller Representative resolve in writing any differences they have with respect to the matters specified in the Notice of Disagreement (with such resolutions amending the Closing Statement accordingly) and (B) other than in the case of fraud or manifest error, the date on which all such disputed matters are finally resolved in writing by the Independent Expert pursuant to the procedures set forth in this Section 1.04 (with such resolutions amending the Closing Statement accordingly). During the 30-day period following the delivery of the Notice of Disagreement, Parent and the Seller Representative shall seek in good faith to resolve in writing any differences that they may have with respect to the matters specified in the Notice of Disagreement. At the end of such 30-day period, Parent and the Seller Representative shall submit to the Independent Expert for review any and all matters that remain in dispute and were included in the Notice of Disagreement received by Parent. Parent and the Seller Representative shall instruct the Independent Expert to render its decision as to the disputed items and the effect of its decision on the Closing Statement as promptly as practicable but in no event later than 30 days after the date of such submission. Any further submissions to the Independent Expert must be written and delivered to each party to the dispute. Each party to the dispute shall furnish to the Independent Expert such working papers and other relevant documents and information relating to the disputed items (subject, as applicable, to execution of customary access letters or release agreements with respect to any work papers), and shall accept interviews and answer questions, as the Independent Expert may reasonably request in connection with its determination of such disputed items. Each party shall provide copies to the other of any documentation provided to the Independent Expert simultaneously with delivery of the same to the Independent Expert. In the event any party to the dispute shall participate in teleconferences or meetings with, or make presentations to, the Independent Expert, the other party to the dispute shall be entitled to participate in such teleconferences, meetings or presentations. Neither party (nor any of their respective Representatives) shall participate in any meeting or discussion with the Independent Expert without providing the other a reasonable opportunity to attend or participate. The terms of appointment and engagement of the Independent Expert shall be as agreed upon between the parties to the dispute and the Independent Expert in writing.
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(iii)            The scope of unresolved items to be resolved by the Independent Expert shall be limited to the disputed items specifically set forth in the Notice of Disagreement (other than matters thereafter resolved by mutual written agreement of Parent and the Seller Representative), and the scope of review by the Independent Expert shall be limited to correcting mathematical errors and determining whether the unresolved items were determined in accordance with the terms of this Agreement or the Accounting Principles (where applicable) (regardless of whether such errors or items are the subject of a representation or warranty hereunder). In resolving any such disputed item, the Independent Expert (A) shall act in the capacity of an expert and not as an arbitrator, (B) shall base its determination solely on written materials and oral communications provided to the Independent Expert in accordance with this Section 1.04(b) (i.e., not on independent review) and (C) in no event shall the Independent Expert’s determination of such disputed item be for an amount that is outside the range of Parent’s and the Seller Representative’s disagreement in the Closing Statement and Notice of Disagreement. The Independent Expert is not authorized to, and shall not, make any other determination, including (x) any determination with respect to any matter included in the Closing Statement or the Notice of Disagreement that was not submitted for resolution to the Independent Expert and (y) any determination as to the accuracy of any representations or warranties set forth in this Agreement or as to compliance by any party with any of its covenants set forth in this Agreement.

 

(iv)            The final determination by the Independent Expert of the matters submitted to it pursuant to this Section 1.04(b) shall (A) be in writing, (B) include the Independent Expert’s calculation of the Closing Equity Value, Closing Cash Consideration and Closing Rollover Amount, (C) include the Independent Expert’s determination of each item submitted to it pursuant to this Section 1.04(b) and (D) include a brief summary of the Independent Expert’s reasons for its determination as to each item. The resolution of disputed items by the Independent Expert shall be final, binding and non-appealable by the parties (other than in the case of fraud or manifest error) and an order may be entered in respect thereof by a court having jurisdiction over the party against which such determination is to be enforced. The Closing Equity Value, as finally determined in accordance this Section 1.04(b), is referred to as the “Final Closing Equity Value”.

 

(v)            The fees and expenses of the Independent Expert incurred pursuant to this Section 1.04(b) shall be borne by Parent and the Seller Representative (from the Holdback Account; provided that the Company Owners shall be liable for any amounts owed pursuant to this Section 1.04(b)(v) if there are insufficient funds in the Holdback Account to bear such amounts) in inverse proportion to how accurate each party’s position was with respect to the matters resolved by the Independent Expert, which proportionate allocations shall be determined by the Independent Expert at the time the determination of the Independent Expert is rendered on the merits of the matters submitted. The fees, costs and expenses of Parent incurred in connection with its review of the Closing Statement, its preparation of the Notice of Disagreement and its preparation of any written submission to the Independent Expert shall be borne by Parent, and the fees, costs and expenses of the Seller Representative incurred in connection with the preparation of the Closing Statement, its review of the Notice of Disagreement and its preparation of any written submission to the Independent Expert shall be borne by the Seller Representative (from the Holdback Amount; provided that the Company Owners shall be liable for any amounts owed pursuant to this Section 1.04(b)(v) if there are insufficient funds in the Holdback Account to bear such amounts). The Independent Expert shall determine all disputed item(s) and amount(s) in accordance with the provisions of this Section 1.04.
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(c)            Notwithstanding anything herein to the contrary, except in the case of fraud or manifest error, the process set forth in this Section 1.04 shall be the sole and exclusive remedy of the parties for any disputes related to the determination of Closing Cash, Closing Working Capital, Transaction Expenses, the Closing Equity Value, Closing Cash Consideration and Closing Rollover Amount.  

Section 1.05      Purchase Price Adjustment Payment.

 

(a)            Within five (5) Business Days after the Closing Statement becomes final, binding and non-appealable by the parties in accordance with

Section 1.04(b):

 

(i)            if the Final Closing Equity Value is greater than the Estimated Closing Equity Value (such difference expressed as a positive number, the “Net Positive Adjustment Amount”), then Parent and the Seller Representative shall provide a joint written instruction to the Escrow Agent to release from the Adjustment Escrow Fund (x) to the Seller Representative (for further distribution to the Ultimate Company Owners in accordance with their respective allocations set forth under the heading “Adjustment Escrow Amount” on Schedule 2) an amount equal to the lesser of (A) the Net Positive Adjustment Amount and (B) the Adjustment Escrow Amount and (y) to Parent, any remaining Adjustment Escrow Amount after giving effect to the release contemplated by the foregoing clause (x). To the extent the Net Positive Adjustment Amount exceeds the Adjustment Escrow Amount, then Parent shall, within five (5) Business Days following the final determination of the Net Positive Adjustment Amount, pay (or cause to be paid) to the Seller Representative (for further distribution to the Ultimate Company Owners in accordance with their respective allocations set forth under the heading “Adjustment Escrow Amount” on Schedule 2) an amount equal to such excess, by wire transfer of immediately available funds to the account(s) designated in writing by the Seller Representative (such designation to be made at least two (2) Business Days prior to the Closing Date); and

 

(ii)            if the Final Closing Equity Value is less than the Estimated Closing Equity Value (such difference expressed as a positive number, the “Net Negative Adjustment Amount”), then Parent and the Seller Representative shall provide a joint written instruction to the Escrow Agent to release from the Adjustment Escrow Fund (x) to Parent an amount equal to the lesser of (A) the Net Negative Adjustment Amount and (B) the Adjustment Escrow Amount and (y) to the Seller Representative (for further distribution to the Ultimate Company Owners in accordance with their respective allocations set forth under the heading “Adjustment Escrow Amount” on Schedule 2), any remaining Adjustment Escrow Amount after giving effect to the release contemplated by the foregoing clause (x). To the extent the Net Negative Adjustment Amount exceeds the Adjustment Escrow Amount (such excess, the “Excess Negative Adjustment Amount”), such Excess Negative Adjustment Amount shall be set off against and reduce, on a dollar-for-dollar basis, any Earn-Out Payment Amounts otherwise payable pursuant to Section 1.06, in the order such payments become due, until fully satisfied.
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(b)            Any payment made pursuant to this Section 1.05 shall, to the extent permitted by applicable Law, be treated for Tax purposes as an

adjustment to the consideration paid in exchange for the Company Interests. The owner of the Adjustment Escrow Amount shall be Parent for Tax

purposes.

 

Section 1.06      Earn-Out.

 

(a)            Earn-Out Definitions. As used herein:

 

(i)             “2027 Target Earnings Amount” has the meaning set forth in the Earn-Out Terms.

 

(ii)            “2028 Target Earnings Amount” has the meaning set forth in the Earn-Out Terms.

 

(iii)           “2029 Target Earnings Amount” has the meaning set forth in the Earn-Out Terms.

 

(iv)           “2027 Earn-Out Payment Amount” has the meaning set forth in the Earn-Out Terms.

 

(v)            “2028 Earn-Out Payment Amount” has the meaning set forth in the Earn-Out Terms.

 

(vi)           “2029 Earn-Out Payment Amount” has the meaning set forth in the Earn-Out Terms.

 

(vii)          “Earn-Out Measurement Date” means (A) with respect to the 2027 Earn-Out Payment Amount, December 31, 2027, (B) with respect to the 2028 Earn-Out Payment Amount, December 31, 2028 and (C) with respect to the 2029 Earn-Out Payment Amount, December 31, 2029.

 

(viii)         “Earn-Out Payment Amount” means (A) with respect to the calendar year ended December 31, 2027, the 2027 Earn-Out Payment Amount, (B) with respect to the calendar year ended December 31, 2028, the 2028 Earn-Out Payment Amount and (C) with respect to the calendar year ended December 31, 2029, the 2029 Earn-Out Payment Amount.
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(ix)           “Earn-Out Terms” means those terms set forth on Schedule 3.

 

(x)            “Fee Related Earnings” means, with respect to each applicable calendar year, the net income of the Company Business for such period calculated in accordance with the FRE Principles.

 

(xi)           “FRE Catch-Up Fees” has the meaning set forth in the FRE Principles.

 

(xii)          “FRE Principles” means those principles set forth on Schedule 4.

 

(xiii)         “Reimbursable Expenses” has the meaning set forth in the FRE Principles.

 

(xiv)         “Specified Buyer Client” means each investment fund or vehicle (excluding the Company Clients) advised, managed, sponsored, launched or controlled by Parent or any of its Affiliates (including as a result of an acquisition of another investment management business (including a Parent Alternative Acquisition)), in each case, whose primary investment strategy is a Competing Strategy.

 

(b)            Determination of Earn-Out Payment Amount.

 

(i)            On or before the date that is 90 days following each Earn-Out Measurement Date, Parent or its designee shall prepare, or cause to be prepared, and deliver to the Seller Representative a written statement (an “Earn-Out Statement”) setting forth Parent’s good faith calculation of the Earn-Out Payment Amount in respect of such Earn-Out Measurement Date. Each Earn-Out Statement and the determinations contained therein shall be prepared in accordance with this Agreement. Parent shall provide to the Seller Representative such reasonable supporting documentation as the Seller Representative may reasonably request to permit the Seller Representative to review each Earn-Out Statement. Following the delivery of each Earn-Out Statement until the earlier of (A) the delivery of an Earn-Out Disagreement Notice and (B) the Earn-Out Disagreement Deadline for such Earn-Out Statement, Parent shall provide the Seller Representative and its Representatives with, upon reasonable notice, reasonable access during normal business hours to the Company’s and its Subsidiaries’ books and records and other information, as of the Earn-Out Measurement Date in respect of such Earn-Out Statement, in each case, to the extent reasonably necessary for the Seller Representative to review Parent’s calculation of the Earn-Out Payment Amount set forth in such Earn-Out Statement; provided that such access shall be during normal business hours and conducted in a manner not to unreasonably interfere with the businesses or operations of Parent and shall be subject to execution of customary access letters or release agreements with respect to any work papers; provided, further, that no such access shall be permitted to the extent that it would require Parent, the Company or any of their respective Affiliates or any Company Clients to disclose information in a manner that would jeopardize attorney-client privilege or attorney work-product privilege, provided, further, that Parent shall use reasonable endeavors to provide such access (or as much access as is possible) or develop an alternative method of providing such access in a manner that does not result in such jeopardy.
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(ii)            The Earn-Out Statement in respect of each Earn-Out Measurement Date shall become final, binding and non-appealable by the parties on the 30th day following receipt thereof by the Seller Representative (with respect to each Earn-Out Measurement Date, the “Earn-Out Disagreement Deadline”), unless the Seller Representative gives written notice of its disagreement with such Earn-Out Statement to Parent prior to such Earn-Out Disagreement Deadline (such notice, an “Earn-Out Disagreement Notice”), specifying in reasonable detail the nature and amount of any disagreements so asserted (including reasonable supporting documentation), and including objections only based on mathematical errors in the calculation of Earn-Out Payment Amount set forth in such Earn-Out Statement or any other amount set forth in such Earn-Out Statement, or based on any such amount not being calculated in accordance with the terms of this Agreement. To the extent not set forth in an Earn-Out Disagreement Notice for any Earn-Out Statement and received by Parent prior to the applicable Earn-Out Disagreement Deadline, the Seller Representative shall be deemed to have agreed with Parent’s calculations of all items and amounts contained in such Earn-Out Statement and such items and amounts shall be final, binding and non-appealable by the parties. If an Earn-Out Disagreement Notice for any Earn-Out Statement is received by Parent prior to the applicable Earn-Out Disagreement Deadline, then such Earn-Out Statement (as revised in accordance with this Section 1.06) shall become final, binding and non-appealable by the parties on the earlier of (A) the date on which Parent and the Seller Representative resolve in writing any differences they have with respect to the matters specified in such Earn-Out Disagreement Notice (with the final Earn-Out Statement in respect thereof to be amended in accordance with the resolution reached) and (B) other than in the case of fraud or manifest error, the date on which all such disputed matters are finally resolved in writing by the Independent Expert pursuant to the procedures set forth in this Section 1.06. During the 30-day period following the delivery of an Earn-Out Disagreement Notice, Parent and the Seller Representative shall seek in good faith to resolve in writing any differences that they may have with respect to the matters specified in such Earn-Out Disagreement Notice. At the end of such 30-day period, without limitation of any party’s right at any time to bring an Action in respect of any disputed matters in accordance with Section 9.13 with respect to any matters other than those factual matters to be resolved by the Independent Expert pursuant to this Section 1.06, Parent and the Seller Representative shall submit to the Independent Expert for review any and all matters that remain in dispute and were included in such Earn-Out Disagreement Notice received by Parent prior to the applicable Earn-Out Disagreement Deadline. Parent and the Seller Representative shall instruct the Independent Expert to render its decision as to the disputed items and the effect of its decision on the Earn-Out Statement to which such Earn-Out Disagreement Notice relates as promptly as practicable but in no event later than 30 days after the date of such submission. Any further submissions to the Independent Expert must be written and delivered to each party to the dispute. Each party to the dispute shall furnish to the Independent Expert such working papers and other relevant documents and information relating to the disputed items (subject, as applicable, to execution of customary access letters or release agreements with respect to any work papers), and shall participate in interviews and answer questions as the Independent Expert may reasonably request in connection with its determination of such disputed items. Each party shall provide copies to the other of any documentation provided to the Independent Expert simultaneously with delivery of the same to the Independent Expert. In the event any party to the dispute shall participate in teleconferences or meetings with, or make presentations to, the Independent Expert, the other party to the dispute shall be entitled to participate in such teleconferences, meetings or presentations. Neither party (nor any of their respective Representatives) shall participate in any meeting or discussion with the Independent Expert without providing the other a reasonable opportunity to attend or participate. The terms of appointment and engagement of the Independent Expert shall be as agreed upon between the parties in writing.
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(iii)            The scope of unresolved items to be resolved by the Independent Expert with respect to any Earn-Out Statement shall be limited to the disputed items specifically set forth in the Earn-Out Disagreement Notice for such Earn-Out Statement (other than matters thereafter resolved by mutual written agreement of Parent and ACH), and the scope of review by the Independent Expert shall be limited to determining the correct calculations to be used with respect to the unresolved, determining whether the unresolved items were determined in accordance with the terms of this Agreement and otherwise resolving any legal or other items subject to dispute as set forth in the Earn-Out Disagreement Notice. In resolving any such disputed item, the Independent Expert (A) shall act in the capacity of an expert and not as an arbitrator, (B) shall not assign a value to any disputed item greater than the greatest value for such item, or less than the smallest value for such item, claimed in such Earn-Out Statement or such Earn-Out Disagreement Notice and (C) shall base its determination solely on written materials and oral communications provided to the Independent Expert in accordance with this Section 1.06(b) (i.e., not on independent review). The Independent Expert is not authorized to, and shall not, make any other determination, including (1) any determination with respect to any matter included in such Earn-Out Statement or such Earn-Out Disagreement Notice that was not submitted for resolution to the Independent Expert and (2) any determination as to the accuracy of any representations or warranties set forth in this Agreement or as to compliance by any party with any of its covenants set forth in this Agreement.

 

(iv)            The final determination by the Independent Expert of the matters submitted to it pursuant to this Section 1.06(b) with respect to any Earn-Out Measurement Date shall (A) be in writing, (B) include the Independent Expert’s calculation of the Earn-Out Payment Amount for such Earn-Out Measurement Date, (C) include the Independent Expert’s determination of each item submitted to it pursuant to this Section 1.06(b) and (D) include a brief summary of the Independent Expert’s reasons for its determination as to each item. The resolution of disputed items by the Independent Expert shall be final, binding and non-appealable by the parties (other than in the case of fraud or manifest error), and an order may be entered in respect thereof by a court having jurisdiction over the party against which such determination is to be enforced. The final Earn-Out Statement with respect to each Earn-Out Measurement Date shall be amended in accordance with the determination of the Independent Expert.

 

(v)            The fees and expenses of the Independent Expert incurred pursuant to this Section 1.06(b) shall be borne by Parent and the Seller Representative (from the Holdback Amount; provided that the Company Owners shall be liable for any amounts owed pursuant to this Section 1.06(b) if there are insufficient funds in the Holdback Account to bear such amounts) in inverse proportion to how accurate each party’s position was with respect to matters resolved by the Independent Expert, which proportionate allocations shall be determined by the Independent Expert at the time the determination of the Independent Expert is rendered on the merits of the matters submitted. The Independent Expert shall determine all disputed item(s) and amount(s) in accordance with the provisions of this Section 1.06(b).
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(vi)            Notwithstanding anything herein to the contrary, except in the case of fraud or manifest error, the process set forth in this Section 1.06(b) shall be the sole and exclusive remedy of the parties for any disputes related to the determination of each Earn-Out Payment Amount.

 

(c)            Payment of Earn-Out Payment Amount. Subject to Parent’s right of setoff pursuant to Section 1.05(a)(ii), if the Earn-Out Payment Amount

with respect to any Earn-Out Measurement Date exceeds zero, then, within five (5) Business Days after the Earn-Out Statement for such Earn-Out Payment

Amount becomes final, binding and non-appealable by the parties in accordance with Section 1.06(b), Parent shall pay to the Ultimate Company Owners

(in accordance with their respective allocations set forth under the heading “Earn-Out Payment Amount” on Schedule 2) an amount equal to such Earn-Out

Payment Amount, by wire transfer of available funds to an account or the accounts designated by the Seller Representative within two (2) Business Days

prior to the date of such payment.

 

(d)            Certain Agreements.

 

(i)            During the period from the Closing until the last Earn-Out Measurement Date, Parent shall not take, or omit to take, any action with the intent of adversely affecting the Ultimate Company Owners’ ability to receive the maximum Earn-Out Payment Amount with respect to any Earn-Out Measurement Date or otherwise circumventing the obligation of Parent to pay any Earn-Out Payment Amount when due hereunder.

 

(ii)            In connection with the consummation of any Control Transaction in respect of Parent, Parent shall cause the buyer in such transaction to expressly assume Parent’s obligations under this Section 1.06 on or prior to the closing of such Control Transaction.

 

(e)            Acceleration Events. If any of the following events occurs during the period from the Closing until the last Earn-Out Measurement Date,

then the Earn-Out Payment Amount with respect to each Earn-Out Measurement Date occurring after the date such event occurs (calculated as if the

maximum Earn-Out Payment Amount were achieved pursuant to this Section 1.06) shall, automatically without any further action of any Person, become

immediately due and payable to the Ultimate Company Owners upon the occurrence of such events; provided that, notwithstanding anything to the

contrary, this Section 1.06(e) shall serve as the Ultimate Company Owners’ sole and exclusive remedy under this Agreement and the Governance

Agreement in connection with any of the following events:

 

(i)            a material breach of any obligation of Parent under the Governance Agreement or of Section 1.06(d), provided that, to the extent such breach is curable, Parent shall have a thirty (30) day cure period in respect of such breach;
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(ii)            a wind down or substantial wind down of the operations of the Company Business, except (i) as a result of the termination of two or more Senior Principals for Cause (as defined in their Requisite Employment Agreement), (ii) upon the occurrence of a Company Material Adverse Effect, (iii) as a result of Fraud by the Company or a Senior Principal in connection with the consummation of the transactions contemplated hereby, or (iv) as a result of requirements of applicable Law or any final Order (but only with respect to the portion of the Company Business that is so required to be wound down);

 

(iii)            the termination of any Senior Principal without Cause or the termination by any Senior Principal of his employment for Good Reason (as each such term is defined in such Senior Principal’s Requisite Employment Agreement); or

 

(iv)            the entry by Parent or any of its Affiliates into binding definitive documents with respect to any transaction (or series of related transactions), whether structured as a merger, consolidation, share exchange, tender or exchange offer, business combination, asset sale, reorganization, recapitalization, liquidation, dissolution or other similar transaction, pursuant to which a Person that is not an Affiliate of Parent directly or indirectly acquires (x) more than 50% of the outstanding equity interests or voting power of the Company (or its successor) or (y) all or a material portion of the assets of the Company Business (such transaction, a “Control Transaction”); provided, however, that the foregoing shall not include (A) the Buyer Acquisition or (B) any Control Transaction in respect of Parent that is not effectuated with the intent of circumventing the restrictions contained in this Section 1.06(e)(iv) or (C) any IPO, direct listing or other public offering of equity securities of Parent, the entities comprising the Company Business or any of their respective Affiliates.

 

(f)            Tax Treatment of Earn-Out Payment Amount. The parties hereto agree that the receipt of the Earn-Out Payment Amount shall be treated as

deferred purchase price for U.S. federal and all other applicable state, local and non-U.S. Tax purposes. ACHP II and Parent shall, and shall cause their

respective Affiliates to, (i) prepare and file all U.S. federal, state and local Tax Returns in a manner consistent therewith and (ii) not take any position for

U.S. federal (or other applicable state or local) income Tax purposes inconsistent therewith on any Tax Return, in connection with any Tax proceeding or

otherwise, in each case, except to the extent otherwise required pursuant to a “determination” within the meaning of Section 1313(a) of the Code (or any

analogous provision of state or local Law).

 

(g)            Earn-Out Catch-Up Fees. With respect to each Earn-Out Payment Amount:

 

(i)            If any FRE Catch-Up Fees or Reimbursable Expenses attributable to the calendar year ending on a particular Earn-Out Measurement Date, as determined in accordance with the FRE Principles, are received following such Earn-Out Measurement Date but prior to the delivery of the Earn-Out Statement in respect of such Earn-Out Measurement Date, then, to the extent reasonably practicable, such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, will be included in such Earn-Out Statement and the calculation of such Earn-Out Payment Amount in respect of such Earn-Out Measurement Date in accordance with the FRE Principles;
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(ii)            If such FRE Catch-Up Fees or Reimbursable Expenses, as applicable, are received following such Earn-Out Measurement Date but are not included in the applicable Earn-Out Statement in accordance with Section 1.06(g)(i), then, on or around September 30 of the calendar year following the calendar year during which such Earn-Out Measurement Date occurs, Parent or its designee shall prepare, or cause to be prepared, and deliver to the Seller Representative a single written statement for such calendar year (an “Earn-Out Catch-Up Statement”) setting forth Parent’s good faith recalculation of such Earn-Out Payment Amount (for the avoidance of doubt, with the recalculation limited to such FRE Catch-Up Fees and Reimbursable Expenses, as applicable) in accordance with the FRE Principles; provided such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, are received within a reasonable period prior to the delivery of such Earn-Out Catch-Up Statement. To the extent such recalculated Earn-Out Payment Amount is greater than the Earn-Out Payment Amount that was paid by Parent in accordance with Section 1.06(c) in respect of such Earn-Out Measurement Date (i.e., prior to the recalculation thereof pursuant to this Section 1.06(g)(ii)), then, within five (5) Business Days after such Earn-Out Catch-Up Statement becomes final, binding and non-appealable in accordance with Section 1.06(g)(v) and Section 1.06(b), Parent shall pay such excess amount to the Ultimate Company Owners (in accordance with their respective allocations set forth under the heading “Earn-Out Payment Amount” on Schedule 2), by wire transfer of available funds to an account or the accounts designated by the Seller Representative within two (2) Business Days prior to the date of such payment;

 

(iii)            If any FRE Catch-Up Fees or Reimbursable Expenses are received following such Earn-Out Measurement Date but are not included in the applicable Earn-Out Statement in accordance with Section 1.06(g)(i) or the applicable Earn-Out Catch-Up Statement in accordance with Section 1.06(g)(ii), then, provided such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, are received within a reasonable period prior to the preparation of the next subsequent Earn-Out Statement, Parent shall include in such next subsequent Earn-Out Statement a recalculation of the Earn-Out Payment Amount in respect of the Earn-Out Measurement Date to which such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, are attributable in accordance with the FRE Principles (for the avoidance of doubt, taking into account such FRE Catch-Up Fees and such Reimbursable Expenses, as applicable). To the extent such recalculated Earn-Out Payment Amount is greater than the Earn-Out Payment Amount that was paid by Parent in accordance with Section 1.06(c) in respect of such Earn-Out Measurement Date (i.e., prior to the recalculation thereof pursuant to this Section 1.06(g)(iii)), then, within five (5) Business Days after such Earn-Out Statement becomes final, binding and non-appealable in accordance with Section 1.06(g)(v) and Section 1.06(b), Parent shall pay such excess amount to the Ultimate Company Owners (in accordance with their respective allocations set forth under the heading “Earn-Out Payment Amount” on Schedule 2), by wire transfer of available funds to an account or the accounts designated by the Seller Representative within two (2) Business Days prior to the date of such payment; and
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(iv)            If any such FRE Catch-Up Fees or Reimbursable Expenses are received (A) following such Earn-Out Measurement Date but are not included in the applicable Earn-Out Statement in accordance with Section 1.06(g)(i), any applicable Earn-Out Catch-Up Statement in accordance with Section 1.06(g)(ii) or any subsequent Earn-Out Statement in accordance with Section 1.06(g)(iii) and (B) prior to the third (3rd) anniversary of the last Earn-Out Measurement Date, then Parent shall, as soon as reasonably practicable following the receipt of such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, prepare, or cause to be prepared, and deliver to the Seller Representative an Earn-Out Catch-Up Statement setting forth Parent’s good faith recalculation of the Earn-Out Payment Amount in respect of the Earn-Out Measurement Date to which such FRE Catch-Up Fees and Reimbursable Expenses, as applicable, are attributable in accordance with the FRE Principles (for the avoidance of doubt, with the recalculation limited to such FRE Catch-Up Fees and Reimbursable Expenses, as applicable). To the extent such recalculated Earn-Out Payment Amount set forth on such Earn-Out Catch-Up Statement is greater than the Earn-Out Payment Amount that was paid by Parent in accordance with Section 1.06(c) in respect of such Earn-Out Measurement Date (i.e., prior to the recalculation thereof pursuant to this Section 1.06(g)(iv)), then, within five (5) Business Days after such Earn-Out Catch-Up Statement becomes final, binding and non-appealable in accordance with Section 1.06(g)(v) and Section 1.06(b), Parent shall pay such excess amount to the Ultimate Company Owners (in accordance with their respective allocations set forth under the heading “Earn-Out Payment Amount” on Schedule 2), by wire transfer of available funds to an account or the accounts designated by the Seller Representative within two (2) Business Days prior to the date of such payment.

 

(v)            The dispute resolution mechanics set forth in Section 1.06(b) shall apply to this Section 1.06(g), mutatis mutandis.

 

(vi)            In all cases, in no event shall the Parent pay to the Ultimate Company Owners any amount pursuant to this Section 1.06(g) or otherwise in respect of FRE Catch-Up Fees, in excess of the maximum amount payable by Parent to the Company Owners pursuant to this Section 1.06 in respect of each applicable Earn-Out Payment Amount. For the avoidance of doubt, FRE Catch-Up Fees shall be recognized on a non-duplicative basis, and Parent shall reasonably adjust any subsequent Earn-Out Statements delivered pursuant to Section 1.06(g) to eliminate any duplication.

 

(h)            Management LTIP. Concurrently with the payment by Parent of each Earn-Out Payment Amount in accordance with Section 1.06(c) and

Section 1.06(g), Parent shall contribute (or cause to be contributed) to the Management LTIP such additional amounts, if any, as determined in accordance

with the Earn-Out Terms.
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Section 1.07      Seller Representative.

 

(a)            By the execution of this Agreement and participation in any of the Transactions and receipt of any of the direct or indirect benefits thereof, including the right to receive directly or indirectly any of the consideration payable in connection with the Transactions, each Company Owner and Ultimate Company Owner hereby irrevocably appoints the Seller Representative as the sole representative of such Company Owner and Ultimate Company Owner to act as the agent and on behalf of such Company Owner and Ultimate Company Owner for all purposes under this Agreement and the Ancillary Agreements, including the full power and authority to act on such Company Owner’s and Ultimate Company Owner’s behalf, including for the purposes of (A) delivery of wire instructions to Parent in connection therewith, (B) making any payments on behalf of such Company Owner and Ultimate Company Owner and collecting from such Company Owner and Ultimate Company Owner any amounts paid in settlement of any claims under this Agreement or any of the Ancillary Agreements, and withholding any amounts received on behalf of such Company Owner and Ultimate Company Owner or otherwise to satisfy any and all obligations or liabilities incurred by such Company Owner, Ultimate Company Owner or the Seller Representative in performance of its or his duties hereunder or otherwise, (C) determining the Final Closing Equity Value, final Closing Cash Consideration, final Closing Rollover Amount, each Earn-Out Payment Amount and the components thereof, (D) determining whether the conditions to the Company’s obligation to effect the Closing as set forth in Article VI have been satisfied and supervising the Closing, including waiving any such condition if the Seller Representative, in his sole discretion, determines that such waiver is appropriate, (E) taking any and all actions that may be necessary or desirable, as determined by the Seller Representative in his sole discretion, in connection with the termination, amendment, waiver of any provision of or abandonment of this Agreement or any of the Ancillary Agreements, or the consent or approval of any items under this Agreement or any of the Ancillary Agreements, (F) accepting notices on behalf of such Company Owner and Ultimate Company Owner in accordance with Section 9.03, (G) acting as representative of such Company Owner and Ultimate Company Owner to review and authorize all claims or disputes or question the accuracy thereof, (H) negotiating and compromising on such Company Owner’s and Ultimate Company Owner’s behalf with the Buyer Parties any claims asserted under this Agreement or any of the Ancillary Agreements and authorizing payments to be made with respect thereto, (I) executing and delivering, on such Company Owner’s and Ultimate Company Owner’s behalf, any and all notices, documents or certificates to be executed by such Company Owner, Ultimate Company Owner or the Seller Representative in connection with this Agreement, any of the Ancillary Agreements or any of the Transactions, (J) taking any and all other actions and doing any and all other things provided in or contemplated by this Agreement or any of the Ancillary Agreements on behalf of such Company Owner and Ultimate Company Owner and (K) in general, doing all things and performing all acts, including executing and delivering all agreements (including the Ancillary Agreements), certificates, receipts, consents, elections, instructions and other documents contemplated by or deemed by the Seller Representative to be necessary or desirable in connection with this Agreement, the Ancillary Agreements or any of the Transactions. As the representative of each Company Owner and Ultimate Company Owner, the Seller Representative shall act as the agent for such Company Owner and Ultimate Company Owner and shall have authority to bind such Company Owner and Ultimate Company Owner in accordance with this Agreement, and such Company Owner and Ultimate Company Owner shall have no right to object, dissent, protest or otherwise contest the same.  

(b)            Each Company Owner and Ultimate Company Owner hereby appoints the Seller Representative as such Company Owner’s and Ultimate Company Owner’s true and lawful attorney-in-fact and agent, with full power of substitution and resubstitution, in such Company Owner’s and Ultimate Company Owner’s name, place and stead, in any and all capacities, in connection with the Transactions, granting unto said attorney-in-fact and agent, full power and authority to do and perform each and every act and thing requisite and necessary to be done in connection with this Agreement, the Ancillary Agreements and the Transactions as fully to all intents and purposes as such Company Owner and Ultimate Company Owner might or could do in person.  
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(c)            The appointment of the Seller Representative is an agency coupled with an interest and is irrevocable, and any action taken by the Seller Representative pursuant to the authority set forth in this Section 1.07 shall be effective and absolutely binding on each Company Owner and Ultimate Company Owner notwithstanding any contrary action of or direction from such Company Owner or Ultimate Company Owner. The death or incapacity, or dissolution or other termination of existence, of any Company Owner or Ultimate Company Owner shall not terminate the authority and agency of the Seller Representative. The Buyer Parties, the Company, any other party to any Ancillary Agreement and any of their respective Affiliates may, in dealing with the Seller Representative, conclusively rely, without inquiry, upon any act, notice, instruction, determination, certificate, calculation, waiver or communication of the Seller Representative as the act of the Company Owners and Ultimate Company Owner or any of them, and shall not be liable to any Company Owner, Ultimate Company Owner or any other Person for any action taken or omitted in reliance thereon.  

(d)            The Seller Representative shall be released by each Company Owner and Ultimate Company Owner from any liability for any action taken or not taken by the Seller Representative in his capacity as such (including the expenses referred to in this Section 1.07), except for the liability of the Seller Representative to such Company Owner or Ultimate Company Owner for losses which such Company Owner or Ultimate Company Owner may suffer from willful misconduct of the Seller Representative in carrying out his duties hereunder. The Seller Representative shall not be liable to any Company Owner or Ultimate Company Owner, with respect to any action taken or omitted to be taken by the Seller Representative in his role as the Seller Representative under or in connection with this Agreement or any Ancillary Agreement, unless such action or omission results from or arises out of willful misconduct on the part of the Seller Representative, and the Seller Representative shall not be liable to any Company Owner or Ultimate Company Owner in the event that, in the exercise of his reasonable judgment, the Seller Representative believes there will not be adequate resources available to cover potential costs and expenses to contest a claim made by the Buyer Parties or the Company against such Company Owner or Ultimate Company Owner.  

(e)            Each Company Owner and Ultimate Company Owner shall indemnify, defend and hold harmless the Seller Representative and his heirs,

representatives, successors and assigns from and against any and all claims, demands, suits, actions, causes of action, losses, damages, obligations,

liabilities, costs and expenses (including attorneys’ fees and court costs) arising as a result of or incurred in connection with any actions taken or omitted to

be taken by the Seller Representative pursuant to the terms of this Agreement, except to the extent it is finally determined that the Seller Representative

engaged in willful misconduct. Expenses (including attorneys’ fees and court costs) incurred by the Seller Representative in defending any claim, demand,

suit, action or cause of action shall be paid by each Company Owner and Ultimate Company Owner in advance of the final disposition of such claim,

demand, suit, action or cause of action upon receipt of an undertaking from the Seller Representative to repay such amount if it shall ultimately be

determined that the Seller Representative is not entitled to be indemnified by such Company Owner and Ultimate Company Owner pursuant to this

Section 1.07.
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Section 1.08      Withholding. Each of Parent, the Company, the Ultimate Company Owners, the Escrow Agent and their respective Affiliates and

agents (including, in the case of the Company, ACP) (collectively, the “Withholding Agent”) shall be entitled to deduct and withhold, or cause to be

deducted and withheld, from any amount otherwise payable to any Person pursuant to this Agreement such amounts as they are required to deduct and

withhold, or cause to be deducted and withheld, with respect to the making of such payment under applicable Law; provided, however, that Parent

acknowledges and agrees (on behalf of itself and its Affiliates) that neither Parent nor any of its Affiliates expects to deduct or withhold any amount from

the Closing Cash Consideration (other than a compensatory payment) if ACHP II delivers, or causes to be delivered, the form required pursuant to

Section 1.03(b)(iii). Before making any such deduction or withholding that the Withholding Agent believes is required by applicable Law, except where

such expected deduction or withholding is caused by ACHP II’s failure to deliver any form required pursuant to Section 1.03(b)(iii) or Section 1.03(b)(iv),

the Withholding Agent shall use commercially reasonable efforts to provide the applicable Person with respect to which such deduction or withholding will

be made five days’ advance written notice of its belief that such deduction or withholding is required. To the extent that amounts are so deducted and

withheld and are timely remitted to the appropriate Taxing Authority, such deducted and withheld amounts shall be treated for all purposes of this

Agreement as having been paid to the Person in respect of which such deduction and withholding was made. Parent and the Seller Representative shall

reasonably cooperate, and shall cause their respective Affiliates (including, in the case of the Company, ACP) to reasonably cooperate, in order to obtain

any reasonably available reductions in or exemptions from any amounts that would be required to be deducted and withheld hereunder. The Seller

Representative shall cooperate with Parent and its applicable designees, as and to the extent reasonably requested by Parent, in connection with the

computation and verification of any amounts required to be withheld including any “amount realized” with respect to the transactions contemplated by this

Agreement and as determined under Code Section 1446(f).

 

Section 1.09      Catch-Up Fees. As promptly as reasonably practicable following the receipt thereof, Parent shall cause to be paid to the Ultimate

Company Owners (in accordance with their respective allocations set forth under the heading “Catch-Up Fees” on Schedule 2) any management or similar

fees that are received by the Company or any Company Subsidiary (or any of their respective Affiliates) in respect of any Company Client or Portfolio

Investment following the Closing to the extent attributable to any period ending prior to the Closing (“Catch-Up Fees”), in each case net of any placement

agent fees attributable thereto (other than any placement fees that were included in the calculation of Closing Indebtedness). Any payment made pursuant

to this Section 1.09 shall, to the extent permitted by applicable Law, be treated for Tax purposes as an adjustment to the consideration paid to the Ultimate

Company Owners in exchange for the Company Interests.

 

Section 1.10      Payment Amounts. All payments made to the Ultimate Company Owners pursuant to this Agreement are being made to such Persons for administrative convenience, and such payments shall, regardless of being made directly to the Ultimate Company Owners, be treated for all purposes as having been initially made to the Company Owners and immediately thereafter distributed to the Ultimate Company Owners, as applicable.  
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Section 1.11      Closing Rollover Amount. Notwithstanding anything to the contrary herein, at any time no later than 10 days prior to the Closing

Date, the Seller Representative shall, following consultation with the chief executive officer of Parent, either (a) be permitted to request to increase the

amount of the Closing Rollover Amount or (b) if the terms and rights set forth in any Rollover Agreement or any related documentation are not, to the

reasonable satisfaction of the Seller Representative, determined to be customary for senior management equity rollovers in private equity transactions of

similar size and structure or are otherwise not substantially similar to terms and rights applicable to the other Parent Executives (as defined in Exhibit E),

elect to receive an amount up to 100% of the Closing Rollover Amount in the form of cash, in the case of each of clause (a) and clause (b), in accordance

with the terms of this Section 1.11 and by delivery of a written notice to Parent (such notice, a “Rollover Notice”); provided that, with respect to the

foregoing clause (a), (i) any such increase of the Closing Rollover Amount shall not be permitted without the prior written consent of Parent, (ii) any such

increase of the Closing Rollover Amount shall result in a corresponding dollar-for-dollar decrease in the amount of the Closing Cash Consideration

received by the Rollover Holders, (iii) any Ultimate Company Owner to whom any portion of such increased Closing Rollover Amount is allocated shall

bear a corresponding reduction in the Closing Cash Consideration, such that the aggregate Closing Rollover Amount and Closing Cash Consideration

allocable to such Ultimate Company Owner shall remain unchanged, and (iv) no Ultimate Company Owner shall be allocated an increase of the Closing

Rollover Amount in a manner that would result in a decrease in the Closing Cash Consideration allocable to such Ultimate Company Owner below zero;

provided, further, that, with respect to the foregoing clause (b), any such decrease of the Closing Rollover Amount shall result in a corresponding dollar-

for-dollar increase in the amount of the Closing Cash Consideration received by the Rollover Holders. Any Rollover Notice shall (A) in the case of the

foregoing clause (a), set forth the amount by which the Closing Rollover Amount shall be increased and the amount by which the Closing Cash

Consideration shall be decreased and (B) include an updated Schedule 2, which shall supersede and replace the previously delivered Schedule 2 for all

purposes hereunder. For the avoidance of doubt, the Closing Cash Consideration allocable to each of PHP and WSI shall remain unchanged and not be

impacted in any manner pursuant to this Section 1.11, and the percentage of the aggregate Closing Cash Consideration allocable to each of PHP and WSI in

any such updated Schedule 2 shall be increased or decreased to reflect the reduction or increase in the aggregate Closing Cash Consideration payable to the

other Ultimate Company Owners.

 

ARTICLE II

 

REPRESENTATIONS AND WARRANTIES RELATED TO THE COMPANY

 

The Company represents and warrants to Parent and Merger Sub as of the date hereof and as of the Closing that, except as set forth in the

Company Disclosure Letter:

 

Section 2.01      Organization and Good Standing; Organizational Documents.

 

(a)            The Company and each Company Subsidiary (i) is duly organized, validly existing and in good standing under the Laws of the jurisdiction

of its organization; (ii) has full limited liability company, or other similar power and authority, as applicable, to own, lease and operate its properties and

assets and to conduct its business, as presently owned, leased, operated or conducted; and (iii) is duly qualified or licensed to do business and is in good

standing, in each case, in each jurisdiction where the character of the properties owned, leased or operated by it or the nature of its business makes such

qualification or licensing necessary, except, in the case of clauses (ii) and (iii), as, individually or in the aggregate, would not reasonably be expected to

result in a Company Material Adverse Effect.
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(b)            True, correct and complete copies of (i) the certificate of formation of the Company, as amended to the date of this Agreement (the “Company Certificate of Formation”), and the limited liability company agreement of the Company, as amended to the date of this Agreement (together with the Company Certificate of Formation, the “Company Organizational Documents”) and (ii) the Organizational Documents of each Company Subsidiary, as amended to the date of this Agreement, have been made available to Parent. The Company Organizational Documents are in full force and effect, and the Company is not in material violation of, breach of or default under any of the provisions of the Company Organizational Documents. The Organizational Documents of each Company Subsidiary are in full force and effect, and no Company Subsidiary is in material violation of, breach of or default under any of the provisions of its respective Organizational Documents.  

(c)            (i) No Order has been made, petition presented or resolution passed, and no meeting has been convened, for the winding up of the Company, any Company Subsidiary or any Company Fund, (ii) no steps have been taken for the appointment of an administrator or receiver (including an administrative receiver) of all or any part of the Company’s, any Company Subsidiary’s or any Company Fund’s assets, (iii) no arrangement or composition with the Company’s, any Company Subsidiary’s or any Company Fund’s creditors or any class of creditors has been made or proposed, (iv) none of the Company, any Company Subsidiary or any Company Fund (A) is insolvent, or unable to pay its debts within the meaning of the insolvency legislation applicable thereto or (B) has stopped paying its debts as they fall due, (v) no execution or other process has been levied against the Company, any Company Subsidiary or any Company Fund and no action has been taken to repossess goods in the possession thereof and (vi) no unsatisfied judgment is outstanding against any of the Company, any Company Subsidiary or any Company Fund, in each case in this Section 2.01(c), (x) in the case of any Company Funds, excluding any actions taken solely with respect to any Portfolio Investment, and (y) except as, individually or in the aggregate, would not reasonably be expected to result in a Company Material Adverse Effect or to materially impede, delay or impair the Company’s or the Company Subsidiaries’ ability to perform its obligations under this Agreement or to consummate the Transactions contemplated by this Agreement in accordance with its terms.  

Section 2.02      Authority; Execution and Delivery; Enforceability. The Company and each Company Subsidiary, as applicable, has all necessary limited liability company power and authority, or other similar power and authority, to execute and deliver this Agreement and any Ancillary Agreement to which it is, or is specified to be, a party, and to perform its respective obligations hereunder and thereunder and to consummate the Transactions. The execution, delivery and performance by the Company and each Company Subsidiary, as applicable, of this Agreement and any Ancillary Agreement to which it is, or is specified to be, a party, and the consummation by the Company and the Company Subsidiaries of the Transactions, has been duly authorized by all necessary company or similar action. This Agreement has been, and each Ancillary Agreement to which the Company or a Company Subsidiary, as applicable, is, or is specified to be, a party will at or prior to the Closing be, duly executed and delivered by the Company or such Company Subsidiary, as applicable. Assuming the due authorization, execution and delivery by the other parties hereto or thereto, this Agreement constitutes, and each Ancillary Agreement to which the Company or a Company Subsidiary is, or is specified to be, a party will, when executed and delivered, constitute, a legal, valid and binding obligation of the Company or such Company Subsidiary, as applicable, enforceable against the Company or such Company Subsidiary in accordance with its terms, except as enforcement thereof may be limited against the Company or such Company Subsidiary by (a) applicable bankruptcy, insolvency, moratorium, reorganization or similar Laws from time to time in effect affecting creditors’ rights generally or (b) the exercise by courts of equity powers (clauses (a) and (b), together, the “Bankruptcy and Equity Exception”).  
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Section 2.03      Capitalization.

 

(a)            Section 2.03(a) of the Company Disclosure Letter sets forth (i) the issued and outstanding Company Interests (including the name of the record and beneficial owner thereof) and (ii) any other equity interests authorized for issuance in the Company, in the case of each of clauses (i) and (ii), as of the date of this Agreement. As of the date of this Agreement, there are no equity interests in the Company that are authorized, issued or outstanding, other than the Company Interests. All Company Interests (A) are duly authorized and validly issued, (B) have been offered, sold and delivered by the Company in compliance in all material respects with applicable securities and other applicable Law and Contracts and (C) are not subject to, and were not issued in violation of, any purchase option, call option, right of first refusal or offer, preemptive right, subscription right or any similar right.  

(b)            There are no authorized or outstanding (i) bonds, debentures, notes or other Indebtedness of the Company or any Company Subsidiary

having the right to vote (or convertible into, or exchangeable for, securities having the right to vote) on any matters on which holders of the Company

Interests or any other equity interests in any Company Subsidiary may vote (any of the foregoing in this clause (i), “Company Voting Debt”) or (ii) options,

warrants, convertible or exchangeable instruments, “phantom” equity interests, stock (or unit) appreciation rights, unit-based performance units, or any

other equity-based or equity-linked rights, or other rights to receive payments, the value of which payments is determined (in whole or in part) by reference

to, or derived from, the value of the Company Interests or any equity interests in any Company Subsidiary, “tag-along” or “drag-along” rights,

commitments, undertakings or Contracts of any kind to which the Company or any Company Subsidiary is a party or by which it is bound (A) obligating

the Company or any Company Subsidiary to issue, deliver or sell, or cause to be issued, delivered or sold, (1) any Company Interests or any other equity

interests in, or any security convertible or exercisable for or exchangeable into any Company Interests or any equity interests in, the Company or any

Company Subsidiary or (2) Company Voting Debt, (B) obligating the Company or any Company Subsidiary to issue, grant, extend or enter into any such

option, warrant, right, instrument, commitment, undertaking or Contract or (C) giving any Person a right to subscribe for or acquire any interest in the

Company or any Company Subsidiary (any of the foregoing in this clause (ii), “Company Interest Rights”). Except as set forth in this Agreement or in the

Company Organizational Documents, or the Organizational Documents of the Company Subsidiaries that have been made available to Parent, (i) there are

no outstanding Contracts obligating the Company or any Company Subsidiary to issue, deliver, redeem, purchase or sell, or cause to be issued, delivered,

redeemed, purchased or sold, any Company Interests or any other equity interests in the Company or any Company Subsidiary and (ii) there are no

Contracts with respect to the voting of any Company Interests or any other equity interests in the Company or in any Company Subsidiary. Neither the

Company nor any Company Subsidiary has any obligation that requires it to make any investment (in the form of a loan, capital contribution or otherwise)

in any other Person.
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(c)            Following the Closing, Parent will own all of the issued and outstanding Company Interests free and clear of all Liens, except for those

(x) relating to applicable federal and state securities Laws, (y) under the Company Organizational Documents or the Organizational Documents of any

Company Subsidiary or (z) created by Parent or any of its Affiliates.

 

Section 2.04      Company Subsidiaries.

 

(a)            Section 2.04(a) of the Company Disclosure Letter sets forth a true, correct and complete list, as of the date of this Agreement, of all

Company Subsidiaries (including, for each Company Subsidiary, its name, its jurisdiction of organization, the type of each authorized equity interest

therein and the record and beneficial ownership of each such equity interest).

 

(b)            As of the date of this Agreement, there are no equity interests in any Company Subsidiary that are authorized, issued, reserved, held as treasury units or outstanding, other than the equity interests therein set forth on Section 2.04 of the Company Disclosure Letter. All equity interests in each Company Subsidiary, as applicable: (i) are duly authorized, validly issued, fully paid and nonassessable, except as such non-assessability may be affected by Section 18-502, Section 18-607 or Section 18-804 of the Delaware Limited Liability Company Act; (ii) have been offered, sold and delivered by such Company Subsidiary in compliance in all material respects with applicable securities and other applicable Law; (iii) are not subject to, and were not issued in violation of any purchase option, call option, right of first refusal or offer, preemptive right, subscription right or any similar right; and (iv) are owned by the Company or the Company Subsidiaries, free and clear of all Liens, other than Permitted Liens. Except for its interests in the Company Subsidiaries, the Company does not own, directly or indirectly, any equity interests in any Person, or any right (contingent or otherwise) to acquire any of the foregoing.  

Section 2.05      Company Clients.

 

(a)            Section 2.05(a) of the Company Disclosure Letter sets forth a true, correct and complete list, as of the date of this Agreement, of (A) each

Company Fund Manager that is registered, licensed or qualified, or required to be registered, licensed or qualified, as an investment adviser, sub-adviser,

relying adviser or investment manager under applicable Law, (B) the Governmental Entity with which each such Company Fund Manager is, or is required

to be, so registered, licensed or qualified and (C) the type of registration, license or qualification that is, or is required to be, held by such Company Fund

Manager.

 

(b)            Section 2.05(b) of the Company Disclosure Letter sets forth a true, correct and complete list of each Company Client as of the date of this

Agreement, including, for each Company Client, as applicable, (i) its General Partner Entity, (ii) its Company Fund Manager, (iii) its investment adviser or

sub-adviser (if a different entity to the relevant General Partner Entity or Company Fund Manager), (iv) its jurisdiction of organization, (v) the dollar

amount of management fee-paying assets under management, and (vi) the management fee and carried interest rate payable by such Company Client to the

Company and the Company Subsidiaries pursuant to the applicable Advisory Agreement and Fund Documentation as of December 31, 2025. Other than as

set forth on Section 2.05(b) of the Company Disclosure Letter, the Company and the Company Subsidiaries are entitled to receive all of the management

fees and carried interest or other similar incentive allocations payable in respect of each of the Company Clients, in each case, in accordance with the terms

of the applicable Advisory Agreement and Fund Documentation.

 

26 
[image: ]

 

 

(c)            Except for the Company Clients set forth in Section 2.05(c) of the Company Disclosure Letter, neither the Company nor any Company

Subsidiary acts, for compensation, as the investment adviser, investment manager, investment sub-adviser, general partner, managing member or manager,

or in any similar capacity, or with authority with respect to day-to-day management, with respect to any investment fund or other investment vehicle or

separately managed account.

 

(d)            Each Company Fund is, and at all times since its formation date has been or has had, as applicable, (i) duly organized, validly existing and

in good standing under the Laws of the jurisdiction of its organization; (ii) full limited partnership, or other similar power and authority, as applicable, to

own, lease and operate its properties and assets and to conduct its business as set forth in the applicable Fund Documentation, as presently owned, leased,

operated or conducted; and (iii) duly qualified or licensed to do business and is in good standing, in each case, in each jurisdiction where the character of

the properties owned, leased or operated by it or the nature of its business makes such qualification or licensing necessary under applicable Law, except

where any failure to be so qualified or licensed or to be in good standing, individually or in the aggregate, would not reasonably be expected to result in a

Company Material Adverse Effect. No Company Fund is required to register as an investment company or in any similar capacity under the Investment

Company Act or under other applicable Law.

 

(e)            All limited partnership interests or other equity interests, as applicable, in each Company Fund (i) are duly authorized and validly issued and

have been offered, sold and delivered by such Company Fund, and have been marketed by the Company and Company Subsidiaries (or, to the Knowledge

of the Company, any distributor acting for the Company and the Company Subsidiaries or on their behalf), in compliance with applicable securities and

other applicable Law, in each case, except as, individually or in the aggregate, would not be reasonably be expected to be material to the Company Funds,

taken as a whole, and (ii) are not subject to, and were not issued in violation of, any purchase option, call option, right of first refusal or offer, preemptive

right, subscription right or any similar right. Except as set forth in the Fund Documentation of the applicable Company Fund, (A) there are no outstanding

Contracts obligating any Company Fund to issue, deliver, redeem, withdraw, remove, purchase or sell, or cause to be issued, delivered, redeemed,

withdrawn, removed, purchased or sold, any interest in any Company Fund and (B) there are no Contracts with respect to the voting of any interests in any

Company Fund.

 

(f)            True, correct and complete copies of the Fund Documentation of each Company Fund have been made available to Parent. Each Company Fund is not in violation of, breach of or default under any of the provisions of its Fund Documentation, in each case, except to the extent such violation, breach or default, individually or in the aggregate, would not reasonably be expected to be material to the Company and the Company Subsidiaries, taken as a whole. Each Company Fund is operated in compliance with its investment objectives, policies and restrictions, as set forth in its Fund Documentation and applicable Law, except to the extent such non-compliance, individually or in the aggregate, would not reasonably be expected to be material to the Company and the Company Subsidiaries, taken as a whole. The audited year-end financial statements and unaudited quarterly financial statements of each Company Fund for the most recent two fiscal years (or, if applicable to such Company Fund, such shorter period for which such financial statements are available) of such Company Fund, have been prepared in accordance with GAAP applied on a consistent basis during the periods involved (except as may be indicated therein or in the notes thereto) and fairly present in all material respects the financial position and financial results of such Company Fund as of the dates thereof and the results of its operations and changes in net asset value for the periods then ended (subject to immaterial, normal year-end audit adjustments in the case of any unaudited financial statements), and true, correct and complete copies of such financial statements have been made available to Parent. The Fund Documentation of each Company Fund sets forth true and correct descriptions of the management and/or performance fees that the Company and the Company Subsidiaries are entitled to receive from such Company Fund.  
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(g)            The execution and delivery by the Company and each Company Subsidiary of this Agreement and each Ancillary Agreement to which the Company or such Company Subsidiary, as applicable, is, or is specified to be, a party will not, and the performance by the Company and each Company Subsidiary of this Agreement and each Ancillary Agreement to which it is, or is specified to be, a party and the consummation of the Transactions will not, except for or as contemplated by the Client Consents, (i) conflict with or violate (immediately or with or without the giving of notice or lapse of time or both) any provision of any Fund Documentation, (ii) require any Consent, result in a breach of or constitute a default (immediately or with or without the giving of notice or lapse of time or both) under, give to any Person (immediately or with or without the giving of notice or lapse of time or both) any right of termination, amendment, acceleration or cancellation of, result (immediately or with or without the giving of notice or lapse of time or both) in any payment or other obligation under, result (immediately or with or without the giving of notice or lapse of time or both) in the loss of any right or benefit under, or result (immediately or with or without the giving of notice or lapse of time or both) in the creation of any Lien (other than any Permitted Lien) on any property or asset of the Company, any Company Subsidiary or any Company Fund under, (A) any Contract to which any Company Fund is or is specified to be, a party or by which any of the properties or assets of any Company Fund are bound or (B) any Company Governmental Authorization, in the case of each of clause (A) and clause (B), except as, individually or in the aggregate, would not reasonably be expected to (x) be material to the Company and the Company Subsidiaries, taken as a whole or (y) materially impede, delay or impair the Company’s or the Company Subsidiaries’ ability to perform its obligations under this Agreement or to consummate the Transactions contemplated by this Agreement in accordance with its terms.  

(h)            Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect, each existing Advisory Agreement is in compliance with the Advisers Act and other applicable Law and has been performed by the applicable Company Fund Manager in accordance with its terms and in compliance with the Advisers Act and other applicable Law. Since the date of the first closing of each Company Fund, there has been in full force and effect an Advisory Agreement for each such Company Fund, and each such Company Fund has been managed and advised (and the fees, carried interest and expenses payable thereunder have been calculated and charged) in compliance with the terms of each such Advisory Agreement, its investment guidelines and restrictions, and any other Fund Documentation, in each case, except as would not be material to the Company and the Company Subsidiaries, taken as a whole; provided, in each case, that no such representation or warranty is made with respect to any Company Fund as to any period prior to the commencement of such Company Fund’s management by the Company or Company Subsidiaries.  
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(i)            Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect, (A) there is no

Action (whether judicial, arbitral, administrative or other) pending against any Company Fund, or to which any Company Fund is otherwise a party and

(B) to the Knowledge of the Company, there is no Action (whether judicial, arbitral, administrative or other) threatened in writing against any Company

Fund.

 

(j)            With respect to each Company Fund, to the Knowledge of the Company, there are no material errors (other than those which have been

corrected and notified to the recipients of such reports) in any financial report delivered or made available to its investors (each, a “Fund Report”) pursuant

to the applicable Fund Documentation that have resulted in or would result in distributions to investors other than in material compliance with such Fund

Documentation.

 

(k)            Since the date of each Company Fund’s most recently delivered Fund Report, no occurrence, change or event, individually or in the

aggregate with any other occurrences, changes or events, has had a material adverse effect on the ability of the Company or any Company Subsidiary to

perform any of their respective obligations under any Fund Documentation.

 

(l)            Neither the Company nor any Company Subsidiary nor any Company Fund has given any guarantee, warranty or assurance as to the future investment performance of any Company Fund or the investment performance resulting from the Company or any Company Subsidiary’s Advisory Services nor, to the Knowledge of the Company, made any statement that could reasonably be understood as such.  

(m)            Except pursuant to a removal or withdrawal request in the ordinary course of business as provided for in the applicable Fund

Documentation, to the Knowledge of the Company, no investor in any Company Client has informed (i) the Company, any Company Subsidiary or any of

their respective Representatives or (ii) any Company Fund, in writing that such investor intends to terminate or breach in any material respect, is

considering terminating or breaching in any material respect or has terminated or breached in any material respect its investment relationship with the

Company, any Company Subsidiary or any Company Fund.

 

(n)            Except as would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect, as of the date of this Agreement, none of the Company Funds has any suspension of investor redemptions currently in effect or has imposed any “gates”.  

(o)            Except as set forth in Section 2.05(o) of the Company Disclosure Letter, no portion of the assets of (i) the Company, (ii) any Company Subsidiary, or (iii) except for any feeder vehicle that exists to facilitate investment of all of its investible assets (directly or indirectly) in an underlying Company Fund, any Company Fund, constitutes (or has constituted) “plan assets” (within the meaning of the Plan Asset Regulation) of any Benefit Plan Investor or constitutes (or has constituted) the assets of a Governmental Plan under applicable Law that is substantially similar to Title I of ERISA or Section 4975 of the Code (“Similar Law”). None of the Company or the Company Subsidiaries provides or, in the past six (6) years, has provided, investment advisory services as a “fiduciary” (within the meaning of Section 3(21) of ERISA) or other Similar Law to any Benefit Plan Investor or Governmental Plan pursuant to any Company SMA. Neither the Company nor any Company Subsidiary has been convicted of any crime constituting a felony, entered into a non/deferred prosecution agreement or settlement with any judicial or regulatory authority with respect to any crime constituting a felony, or otherwise engaged in conduct that would have the effect of disqualifying the Company or the Company Subsidiaries from relying on U.S. Department of Labor Prohibited Transaction Class Exemption 84-14, as amended.  
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Section 2.06      No Conflict; Required Filings and Consents.

 

(a)            Except as set forth on Section 2.06 of the Company Disclosure Letter, the execution and delivery by the Company and each Company

Subsidiary of this Agreement and each Ancillary Agreement to which the Company or such Company Subsidiary, as applicable, is, or is specified to be, a

party will not, and the performance by the Company and each Company Subsidiary of this Agreement and each Ancillary Agreement to which it is a party

and the consummation of the Transactions will not, (i) conflict with or violate (immediately or with or without the giving of notice or lapse of time or both)

any provision of the Company Organizational Documents or the Organizational Documents of any Company Subsidiary, (ii) assuming that all Consents

contemplated by Section 2.06(b) have been obtained and all filings and notifications contemplated by Section 2.06(b) have been made, conflict with or

violate any Law or any Privacy Legal Requirement applicable to the Company or any Company Subsidiary or by which any property or asset of the

Company or any Company Subsidiary is bound or (iii) other than the Client Consents, require any Consent from any Person under, result in a breach of or

constitute a default (or an event that with or without the giving of notice or lapse of time or both would become a default) under, give to any Person

(immediately or with or without the giving of notice or lapse of time or both) any right of termination, modification, amendment, vesting, revocation,

suspension, acceleration or cancellation of, result (immediately or with or without the giving of notice or lapse of time or both) in any payment or other

obligation under, result (immediately or with or without the giving of notice or lapse of time or both) in the loss of any right or benefit to which the

Company or any Company Subsidiary is entitled under or result (immediately or with or without the giving of notice or lapse of time or both) in the

creation of any Lien (other than any Permitted Lien) on any property or asset of the Company or any Company Subsidiary under, (A) any Material Contract

or (B) any Company Governmental Authorization, except, in the case of each of clause (A) and clause (B), as would not, individually or in the aggregate,

reasonably be expected to result in a Company Material Adverse Effect.

 

(b)            The execution and delivery by the Company and each Company Subsidiary of this Agreement and each Ancillary Agreement to which the

Company or such Company Subsidiary, as applicable, is a party will not, and the performance by the Company and each Company Subsidiary of this

Agreement and each Ancillary Agreement to which it is, or is specified to be, a party and the consummation of the Transactions will not (immediately or

with or without the giving of notice or lapse of time or both), require any Consent of, or filing with or notification to, or registration or qualification with,

any Governmental Entity, except for (i) compliance with and filings under applicable requirements of the HSR Act and any other applicable antitrust Law,

the Energy Regulatory Approvals, the CFIUS Approval and the FCC Consents; and (ii) such other Consents, filings, notifications, registrations or

qualifications, the failure of which to be obtained, individually or in the aggregate, would not reasonably be expected to result in a Company Material

Adverse Effect.
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Section 2.07      Litigation; Orders.

 

(a)            Except as set forth on Section 2.07(a) of the Company Disclosure Letter, there are no, and since January 1, 2023 (the “Lookback Date”) there

have been no, Actions pending or, to the Knowledge of the Company, threatened in writing against the Company, any Company Subsidiary or any

Company Fund, that, if adversely determined, would, individually or in the aggregate, reasonably be expected to (i) result in a Company Material Adverse

Effect or (ii) be material to any Company Fund.

 

(b)            Except as set forth on Section 2.07(b) of the Company Disclosure Letter, there are no Orders outstanding against or relating to the Company, any Company Subsidiary or any Company Fund, or, to the Knowledge of the Company, any of the foregoing’s assets or businesses, that would, individually or in the aggregate, reasonably be expected to (i) result in a Company Material Adverse Effect or (ii) be material to any Company Fund.  

(c)            Except as set forth on Section 2.07(c) of the Company Disclosure Letter, there are no, and since the Lookback Date there have been no,

(i) material Actions by the Company, any Company Subsidiary or any Company Fund against any other Person or (ii) settlement agreements, consent

agreements, memorandums of understanding or disciplinary agreements or similar Contracts that impose any material ongoing obligations or restrictions on

the Company, any Company Subsidiary or any Company Fund, or, to the Knowledge of the Company, any of the foregoing’s assets or businesses (in the

case of Portfolio Investments, that would, individually or in the aggregate, reasonably be expected to (i) result in a Company Material Adverse Effect or

(ii) be material to any Company Fund).

 

Section 2.08      Governmental Authorizations.  The  Company,  the  Company  Subsidiaries  and  the  Company  Funds  (a) hold  all  material

authorizations, licenses, permits, certificates, approvals, consents, registrations and qualifications from all Governmental Entities required to own, lease and

operate their properties and lawfully conduct their business as presently conducted, a true and complete list of which (as of the date hereof) is set forth on

Section 2.08 of the Company Disclosure Letter (the “Company Governmental Authorizations”), and each of which is in full force and effect; and (b) are,

and since the Lookback Date have been, in compliance in all material respects with the terms of such Company Governmental Authorizations as well as

any other material authorizations, licenses, permits, certificates, approvals, consents, registrations and qualifications (including compliance with those that

have since been de-registered and/or are no longer required by the Company or the relevant Company Subsidiary or Company Fund, during the period in

which those were registered and/or were so required) from a Governmental Entity. Since the Lookback Date, none of the Company, the Company

Subsidiaries or the Company Funds has received any written notice from any Governmental Entity alleging any such Person has violated, or defaulted

under, any Company Governmental Authorization. No Action is pending or, to the Knowledge of the Company, threatened in writing to revoke, suspend,

materially limit, cancel or allege or query non-compliance with, any Company Governmental Authorizations (or any authorization, license, permit,

certificate, approval, consent, registration or qualification that was previously held by the Company, a Company Subsidiary or Company Fund since the

Lookback Date).
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Section 2.09      Compliance with Laws; Investment Advisory Matters.

 

(a)            The Company Parties and the Company Funds are, and since the Lookback Date have been, in compliance with applicable Law and Privacy

Legal Requirements, except as would not, individually or in the aggregate, reasonably be expected to (i) result in a Company Material Adverse Effect or

(ii) be material to the Company Funds, taken as a whole.

 

(b)            None of the Company Parties is registered or required to be registered as an “investment company” or is an entity “controlled” by a registered “investment company” within the meaning of the Investment Company Act. No Company Client is registered or required to be registered as an “investment company” or is an entity “controlled” by a registered “investment company” within the meaning of the Investment Company Act.  

(c)            Each of the Company and ACP is registered or deemed registered as an “investment adviser” under the Investment Advisers Act and under all applicable statutes of any state of the United States and has been so registered at all times required thereby, and none of the Company Subsidiaries or the Company Funds is required to be registered, licensed or qualified as an “investment adviser” under the Investment Advisers Act; provided that certain Company Subsidiaries and the Company are deemed registered as an investment adviser under the Investment Advisers Act pursuant to the conditions expressed by the SEC staff in the December 8, 2005 letter addressed to the American Bar Association’s Subcommittee on Private Investment Entities. As of their respective dates, each Form ADV of ACP filed since the Lookback Date has complied in all material respects with the requirements of the applicable securities Laws. A true, correct and complete copy of the Form ADV (including Part 2A) of ACP in effect on the date of this Agreement has been made available to Parent. Since the Lookback Date, the Company and the Company Subsidiaries have timely filed all material forms, reports, registration statements, schedules and other documents (including Form ADV and Form PF), together with any amendments required to be made with respect thereto, that were required to be filed with any applicable Governmental Entity and have paid all fees and assessments due and payable in connection therewith, except where the failure to file or pay would not, individually or in the aggregate, reasonably be expected to result in a Company Material Adverse Effect.  

(d)            True, correct and complete copies of all material inspection reports or other similar documents furnished to any of the Company Parties or

any Company Fund by the SEC in connection with any examination of any of the Company Parties or any Company Fund since the Lookback Date and

any material written responses thereto, have been made available to Parent. Except as disclosed in Section 2.09(d) of the Company Disclosure Letter and

examinations conducted by the SEC in the regular course of the business of the Company (including routine examinations and “sweep” examinations),

since the Lookback Date, neither the SEC nor any state securities commission of any state of the United States has initiated any pending proceeding or, to

the Knowledge of the Company, any pending investigation into the operations of any of the Company Parties or any Company Fund. Except as disclosed in

Section 2.09(d) of the Company Disclosure Letter, no examination of any of the Company Parties conducted in the past five years by the SEC or any state

securities commission of any state of the United States has resulted in any deficiency violation or exception claimed or asserted by any Governmental

Entity that has not been addressed. No examination conducted in the past five years by the SEC or any state securities commission of any state of the

United States of any of the Company Parties has resulted in any enforcement proceeding or other action in which any of the Company Parties or any

Company Fund became subject or consented to a censure, suspension or bar. As of the date hereof, none of the Company Parties have received any notice

of, and there is no matter pending or threatened, concerning any current examination by the SEC or any state securities commission that is expected to

result in an enforcement proceeding or other action.
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(e)            None of the Company Parties or the Company Funds is, or at any time since the Lookback Date, (i) has been, or has been required to be

registered as, a bank, trust company, introducing broker, municipal advisor, broker-dealer, commodity broker-dealer, commodity pool operator, commodity

trading advisor, swap firm, forex firm, futures commission merchant, real estate broker, insurance company, insurance broker or transfer agent within the

meaning of any applicable Law, (ii) otherwise required to be registered with or licensed or qualified by any Self-Regulatory Organization or (iii) subject to

any material liability or disability by reason of any failure to be so registered, licensed or qualified. Since the Lookback Date, none of the Company Parties

or the Company Funds has received notice of, and there is no Action pending or threatened in writing (or, to the Knowledge of the Company, otherwise

threatened) concerning, any failure by any of the Company Parties or any Company Fund to obtain any bank, trust company, broker-dealer, municipal

advisor, commodity broker-dealer, commodity pool operator, commodity trading advisor, real estate broker, insurance company, insurance broker or

transfer agent registration, license or qualification.

 

(f)            Each employee, officer, director, partner, member or “person associated with an investment adviser” (as defined in the Investment Advisers Act) of any of the Company Parties or any Company Fund who is required to be registered, licensed or qualified under applicable Law is duly registered, licensed or qualified in all material respects, and such registration, license or qualification is in full force and effect. None of the Company Parties or the Company Funds, or to the Knowledge of the Company, any “person associated with an investment adviser” (as defined in the Investment Advisers Act) of any of the Company Parties or any Company Fund, is ineligible (i) pursuant to Section 203 of the Investment Advisers Act to serve as a registered investment adviser or “person associated with an investment adviser” (as defined in the Investment Advisers Act) of a registered investment adviser or (ii) pursuant to Section 9(a) or Section 9(b) of the Investment Company Act to serve as a registered investment adviser, depositor or principal underwriter to a registered “investment company” within the meaning of the Investment Company Act, and, in the case of each of clauses (i) and (ii), there are no Actions pending or threatened in writing (or, to the Knowledge of the Company, otherwise threatened) against any of the Company Parties or any Company Fund, or any such other “person associated with an investment adviser”, in each case, that would reasonably be expected to result in such ineligibility.  

(g)            None of (i) the Company Parties or, to the Knowledge of the Company, their respective managers, directors, officers or employees (such

respective persons, collectively, the “Representatives”) or (ii) the Company Funds is subject to a disqualifying event under Rule 506(d)(1) of Regulation D

under the Securities Act, to the extent that such event would either require disclosure by the Company under the provisions of Rule 506(e) of Regulation D

under the Securities Act or result in disqualification of the Company Parties or the Representatives under Rule 506(d)(1). There are no Actions pending or

threatened in writing (or, to the Knowledge of the Company, otherwise threatened) against (A) any of the Company Parties or any of their respective

Representatives or (B) the Company Funds, in each case, by any Governmental Entity that would result in any of the disqualifying events described under

Rule 506(d)(1) of Regulation D under the Securities Act.
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(h)            Except as disclosed in Section 2.09(h) of the Company Disclosure Letter, none of (i) the Company Parties or their respective Representatives

or (ii) the Company Funds is, or at any time since the Lookback Date was, (A) subject to any cease and desist, censure or other disciplinary or similar order

issued by, (B) a party to any consent agreement, memorandum of understanding or disciplinary agreement with, (C) subject to any inspection, investigation,

enforcement proceeding, order, directive or disciplinary action by or (D) a recipient of any supervisory letter from, in each case, any Governmental Entity

in connection with a violation or an alleged violation of applicable Law, and, to the Knowledge of the Company, none of the foregoing is threatened with

the imposition or receipt of, and there are no circumstances which may give rise to, any of the foregoing. No exemptive orders, “no-action” letters or

similar exemptions or regulatory relief have been obtained, nor are any requests pending therefor, by or with respect to (i) any of the Company Parties or

any of their respective Representatives or (ii) any Company Fund or any Company Client, in connection with the business of the Company or any Company

Subsidiary.

 

(i)            Each of the Company Parties and the Company Funds, to the extent applicable to it, has adopted and implemented written policies, codes

and procedures as required under applicable Law, including Section 204A of, Rule 204A-1 under and Rule 206(4)-7 under the Investment Advisers Act, and

designated an appropriate chief compliance officer, and such policies, codes and procedures are reasonably designed to prevent violations under the

Investment Advisers Act. Since the Lookback Date, there has been no breach or other instance of non-compliance by any of the Company Parties or their

respective Representatives or the Company Funds with respect to any such policies, codes or procedures, in each case, except as would not reasonably be

expected to be material to the Company Parties, taken as a whole.

 

(j)            Since the Lookback Date, none of the Company Parties or the Company Funds, or any “covered associate” of any of the foregoing, has made a “contribution” to an “official” of a “government entity” (as such terms are defined in Rule 206(4)-5 of the Investment Advisers Act) that would result in a ban on the receipt of compensation under, or otherwise result in a material violation of, Rule 206(4)-5 of the Investment Advisers Act.  

(k)            The Company has disclosed any and all Regulatory Licenses held by the Company Parties and Company Funds, together with copies of

such Regulatory Licenses. No Regulatory License held by a Company Party or Company Fund is, to the Knowledge of the Company, likely to be

suspended, modified, revoked, cancelled or not renewed and, to the Knowledge of the Company, there are no circumstances which could lead to such

suspension, modification, revocation, cancellation or renewal.

 

(l)            There is no (i) customer, client or investor remediation or redress program with respect to the Company Parties or the Company Funds that is ongoing, pending, anticipated or, to the Knowledge of the Company, threatened, and no such program has occurred since the Lookback Date, or (ii) material non-routine correspondence between the Company Parties or a Governmental Entity since the Lookback Date.  
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(m)            As of the date hereof, there are no proceedings or investigations pending or threatened in writing by any Governmental Entity with respect

to any such individual with a title of Managing Director or higher or who is otherwise identified by name as a “key person” under any Fund Documentation

or Advisory Agreement which would reasonably be expected to result in his or her debarment from being associated with an investment adviser registered

under the Advisers Act.

 

(n)            Each Company Fund has adopted and maintains “know-your-customer” programs and procedures and programs and procedures for detecting, identifying and reporting money laundering designed to promote and ensure compliance with any applicable Anti-Money Laundering Laws, and has for the past five years complied with the terms of such programs and procedures.  

(o)            Each of the Company Parties, the Company Funds and their respective Representatives acting in their capacity as such has, during the past five years, complied with (i) applicable Anti-Corruption Laws and (ii) applicable Anti-Money Laundering Laws. To the Knowledge of the Company, no Governmental Entity is investigating or has in the past five years conducted, initiated or threatened any investigation of the Company Parties in connection with an actual, alleged or potential violation of Anti-Corruption Laws or Anti-Money Laundering Laws.  

(p)            Since April 24, 2019, none of the Company Parties, the Company Funds or their respective Representatives (in their capacity as such):

(i) has been or is a Sanctioned Person; (ii) has transacted with or for the benefit of any Sanctioned Person or in or with any Sanctioned Country in violation

of Sanctions; (iii) has dealt in or otherwise engaged in any transaction relating to, any property or interests in property in violation of Sanctions; (iv) has

received from any Governmental Entity or any other Person any notice, inquiry, or internal or external allegation regarding an actual or alleged violation of

Sanctions; (v) has made any voluntary or involuntary disclosure to a Governmental Entity regarding an actual or alleged violation of Sanctions; or (vi) has

otherwise taken any action in violation of Sanctions.

 

(q)            Except as set forth on Section 2.09(q) of the Company Disclosure Letter and to the Knowledge of the Company, (i) there are no environmental conditions or other environmental, health or safety liabilities relating to any Portfolio Investment or the properties, facilities or operations of any Portfolio Investment, and (ii) there are no Actions pending or, to the Knowledge of the Company, threatened in writing against any Portfolio Investment that allege or pertain to any violation of or liability under any Environmental Laws, in the case of each of clause (i) and clause (ii), that would reasonably be expected to be material to the business of the Company, the Company Subsidiaries and the Company Funds, taken as a whole.  
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Section 2.10      Company Financial Statements.

 

(a)            Section 2.10(a) of the Company Disclosure Letter sets forth true, correct and complete copies of the Company Financial Statements and the

Company Deal Basis Financial Statements. The Company Financial Statements and the Company Deal Basis Financial Statements have been prepared

from the books and records of the Company and the Company Subsidiaries, and present fairly in all material respects, the financial position of the

Company and the Company Subsidiaries included therein as of the dates indicated therein, the results of operations of the Company and the Company

Subsidiaries included therein and, in the case of the Company Financial Statements, changes in members’ equity and cash flows of the Company and the

Company Subsidiaries for the periods indicated therein, in accordance with the Company Accounting Principles, consistently applied throughout the

periods indicated, except as may be indicated in the notes thereto or, in the case of the Company Deal Basis Financial Statements, in the notes of the

Company Financial Statements of the same dates and periods indicated therein. Except as set forth on Section 2.10(a) of the Company Disclosure Letter,

neither the Company nor any Company Subsidiary is subject to any liabilities or obligations of any nature (whether accrued, absolute, contingent or

otherwise), except for those liabilities and obligations (a) specifically reflected in and adequately reserved against in the Company Financial Statements as

of December 31, 2025 in accordance with the Company Accounting Principles, (b) incurred in the ordinary course of business since December 31, 2025

(none of which is a liability for breach of contract, breach of warranty, tort, infringement, violation of Law or misappropriation) or (c) that, individually or

in the aggregate, would not reasonably be expected to be material to the Company and the Company Subsidiaries, taken as a whole. The accounting

controls of the Company and the Company Subsidiaries have been and are sufficient, in all material respects, for a business of its size to provide reasonable

assurances that all transactions are recorded as necessary to permit the accurate preparation of financial statements in accordance with the Company

Accounting Principles. Since the Lookback Date, the Company has devised and maintains a system of controls with respect to the Company Business

(including with respect to the Company Funds and General Partner Entities) designed to provide reasonable assurances that (x) all transactions are executed

in accordance with management’s general or specific authorization and (y) all transactions are recorded as necessary to permit the preparation of financial

statements in conformity with the Company Accounting Principles, consistently applied, and to maintain proper accountability for items set forth in the

Company Financial Statements. Since the Lookback Date, no Company Party has identified or received a management letter or any complaint, allegation,

assertion, notice or claim made or, to the Knowledge of the Company, threatened in writing regarding the accounting controls or accounting policies or

auditing practices, procedures, methodologies or methods of the Company, any Company Subsidiary or any Company Fund from its independent

accountants, including with respect to any fraud or allegation of fraud that involves Company Employees who have a role in the management’s internal

controls over financial reporting, or that the Company or Company Subsidiary has engaged in improper accounting practices. Neither the Company, nor

any Company Subsidiary is a party to, or has any commitment to become a party to, any “off balance sheet arrangement” (as defined in Regulation S-K of

the SEC).

 

(b)            When delivered pursuant to Section 5.22, the Audited Financial Statements and the Interim Financial Statements, as applicable, shall have been prepared in accordance with GAAP, consistently applied, and shall present fairly in all material respects the financial position, results of operations and cash flows of the Company and the Company Subsidiaries as at the dates and for the periods presented (subject to the absence of footnotes (none of which are material to the Company and the Company Subsidiaries, either individually or in the aggregate) and normal and recurring year-end adjustments (which would be expected to be immaterial in nature and amount from those in the audited financial statements) in the case of the Interim Financial Statements) and have been prepared in conformity in all material respects to the rules and regulations of the SEC applicable to the annual and, as applicable, quarterly financial statements of the Company and the Company Subsidiaries.  
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(c)            Operating expenses reflected in the Company Financial Statements are net of expense reimbursements earned and received or receivable

from the Company Funds and the Portfolio Investments during each of the years ended December 31, 2023, December 31, 2024, and December 31, 2025 as

disclosed in Section 2.10(c) of the Company Disclosure Letter, which expense reimbursement amounts (i) are complete and accurate in all material respects,

(ii) have been determined in accordance with the applicable Fund Documentation, and (iii) have been determined in accordance with the Company

Accounting Principles.

 

Section 2.11      Absence of Certain Changes.

 

(a)            Since December 31, 2024, there has not been any Company Material Adverse Effect.

 

(b)            From December 31, 2024 to the date of this Agreement, the Company and each Company Subsidiary has conducted its business in the

ordinary course of business. From December 31, 2024 to the date of this Agreement, neither the Company nor any Company Subsidiary has taken any

action that, if taken after the date of this Agreement and prior to the Closing Date without the prior written consent of Parent, would constitute a breach of

Section 4.01(b).

 

Section 2.12      Taxes.

 

(a)            All Income Tax and material Tax Returns of the Company, the Company Subsidiaries and each Company Fund that are required by applicable Law to be filed have been timely filed (taking into account any extensions), all such Tax Returns are true, correct and complete in all material respects, and all Income Tax and other material Taxes of the Company, the Company Subsidiaries and each Company Fund that are due and payable, whether or not shown on any Tax Return, have been timely paid in full (other than any such Taxes that are being contested in good faith by appropriate proceedings and for which adequate reserves have been established in accordance with GAAP).  

(b)            Each of the Company, the Company Subsidiaries and each Company Fund has deducted, withheld and timely paid to the appropriate Taxing Authority all material Taxes required to be deducted, withheld or paid in connection with amounts paid or owing to any employee, former employee, independent contractor, creditor, stockholder or other third party or other Person, and each of the Company, the Company Subsidiaries and each Company Fund has complied in all material respects with all associated reporting and recordkeeping requirements.  

(c)            No deficiency with respect to material Taxes has been asserted or threatened in writing against the Company or any Company Subsidiary or any Company Fund, which deficiency (i) has not been paid, settled or withdrawn or (ii) is not being contested in good faith by appropriate proceedings and for which adequate reserves have not been established in accordance with GAAP. There are no Liens for material amounts of Taxes upon the assets of the Company, the Company Subsidiaries or any Company Fund other than Permitted Liens.  
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(d)            None of the Company, any Company Subsidiary or any Company Fund has waived any statute of limitations in respect of material Taxes or agreed to any extension of time with respect to a material Tax assessment or deficiency, which waiver or extension is currently in effect, other than with respect to automatic extensions of time to file Tax Returns obtained in the ordinary course of business.  

(e)            None of the Company, any Company Subsidiary or any Company Fund (i) has ever been a party to any Tax sharing, Tax indemnification or Tax allocation agreement or other Contract or arrangement pursuant to which it will have any obligations to make any payments of Taxes after Closing, in each case other than (A) agreements between or among the Company or the Company Subsidiaries or (B) agreements entered into in the ordinary course of business that do not primarily relate to Taxes, (ii) is subject to any private letter ruling of the U.S. Internal Revenue Service or comparable rulings of any Taxing Authority, (iii) is or has been a member of an affiliated, combined, consolidated, joint, unitary, or similar group for purposes of filing Tax Returns or (iv) has any liability for the Taxes of any Person (other than the Company or the Company Subsidiaries) under U.S. Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or non-U.S. Law), as a transferee or successor or by Contract.  

(f)            Neither the Company nor any of the Company Subsidiaries nor any Company Fund has received a written claim from a Taxing Authority in

a jurisdiction in which it is subject to taxation (or in which it is required to file a particular type of Tax Returns) but where the Company or the Company

Subsidiaries (as applicable) do not file such Tax Returns.

 

(g)            Section 2.12(g) of the Company Disclosure Letter sets forth the U.S. federal income Tax classification of the Company, each Company Subsidiary and each Company Fund, and any changes in U.S. federal income Tax classification, in each case, since its formation date.  

(h)            Neither the Company nor any Company Subsidiary nor any Company Fund has received written notice of any current or pending audits,

proceedings, claims or examinations by a Taxing Authority with respect to material Taxes of the Company, any Company Subsidiary or any Company

Fund.

 

(i)            None of the Company, any Company Subsidiary or any Company Fund has participated in any “listed transaction” within the meaning of U.S. Treasury Regulations Section 1.6011-4 (or any similar provision under state, local or non-U.S. Law).  

(j)            None of the Company or any Company Subsidiary will be required to include any material item of income in, or exclude any material item of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing Date as a result of any (i) change in or incorrect method of accounting for a taxable period ending on or prior to the Closing Date, (ii) “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local, or non-U.S. Tax Law) executed on or prior to the Closing Date, (iii) intercompany transaction or excess loss account described in Treasury Regulations under Section 1502 of the Code (or any corresponding or similar provision of state, local, or non-U.S. Tax Law), (iv) installment sale or open transaction disposition made on or prior to the Closing Date, or (v) prepaid amount received or paid, or deferred revenue accrued, on or prior to the Closing Date, or (vi) inclusion under Sections 951, 951A, 956 of the Code.  
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(k)            The Company, each Company Subsidiary and each Company Fund has collected all material sales and use Taxes required to be collected,

and has remitted, or will remit on a timely basis, such amounts to the appropriate Taxing Authority, or has been furnished properly completed exemption

certificates.

 

(l)            None of the Company or any Company Subsidiary or any Company Fund has (i) made an election pursuant to Section 1101(g) of the Bipartisan Budget Act of 2015 to cause Sections 6221-6241 of the Code (as amended by the Bipartisan Budget Act of 2015) to apply to any taxable year beginning prior to January 1, 2018 (or any comparable election for state or local Tax purposes) or (ii) deferred any payroll Taxes under the CARES Act or claimed any other Tax relief pursuant to the CARES Act which have not been fully forgiven or repaid.  

(m)            The Company, each Company Subsidiary and each Company Fund is in compliance in all material respects with all applicable escheat,

abandoned property and unclaimed property Laws and regulations.

 

Section 2.13      Real Property.

 

Neither the Company nor any Company Subsidiary owns, or has ever owned, any real property. Section 2.13(a) of the Company Disclosure Letter

sets forth a true, correct and complete list, as of the date of this Agreement, of the addresses of all real property leased, subleased, licensed, sublicensed or

otherwise used by the Company or any Company Subsidiary in the operation of its business as presently conducted (collectively, the “Leased Real

Property”), together with each lease, sublease, license, sublicense or other occupancy agreement, including any amendments, extensions, assignments,

guaranties and other agreements with respect thereto, under which such Leased Real Property is occupied or otherwise used (the “Real Property Leases”).

Each of the Real Property Leases is a valid and binding agreement of the Company or a Company Subsidiary, as the case may be, and, to the Knowledge of

the Company, the other parties thereto, is in full force and effect and, enforceable in accordance with its terms, except as enforcement thereof may be

limited against the Company or such Company Subsidiary by the Bankruptcy and Equity Exception. The Company and each Company Subsidiary has, with

respect to each Leased Real Property, a good and valid leasehold interest, license interest or use right in such property pursuant to the applicable Real

Property Lease pertaining thereto, in each case free and clear of all Liens, except for Permitted Liens. Neither the Company nor any Company Subsidiary

has received any written notice from any lessor of such Leased Real Property of, nor does the Company or any Company Subsidiary have knowledge of the

existence of, any default, event or circumstance that, with notice or lapse of time, or both, would constitute a default by the party that is the lessee or lessor

of such Leased Real Property or result in, the acceleration, termination, modification or cancellation of any obligation or result in the loss of any benefit

under such Real Property Lease. With respect to each Real Property Lease, except as set forth on Section 2.13 of the Company Disclosure Letter, the

Company or applicable Company Subsidiary has not subleased or granted to any third party a right to use or occupy all or any portion of the Leased Real

Property demised thereunder.

 

(a)            The Leased Real Property constitutes all of the real property utilized by the Company and the Company Subsidiaries in the operation of

their business.
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Section 2.14      Employee Benefit Plans.

 

(a)            Section 2.14(a) of the Company Disclosure Letter contains a true, correct and complete list, as of the date of this Agreement, of: (i) each “employee benefit plan,” (as such term is defined in Section 3(3) of ERISA, regardless of whether such plan is subject to ERISA); and (ii) each other employee benefit plan, program, policy, practice, agreement or arrangement, including any employment, individual consulting, equity, phantom equity or other equity-based incentive, bonus or incentive compensation, paid time off, vacation, excess benefit, fringe benefit, supplemental unemployment, post-retirement medical or life insurance, welfare or incentive, sick leave, short- or long-term disability, medical, hospitalization, life insurance, deferred compensation, pension, retirement, profit sharing, employee loan, change of control, retention, severance, termination or other employee benefit plan, program, policy, practice, agreement or arrangement, in each case, whether or not it is subject to ERISA, whether formal or informal, that (A) the Company sponsors, maintains, is a party to or contributes to (or is required to contribute to) or (B) under which the Company or any Company Subsidiary has had or has any present or contingent liability (each, a “Benefit Plan”). No Benefit Plan is maintained outside the jurisdiction of the United States or covers any Company Employee residing and primarily working for the Company or any Company Subsidiary outside the United States.  

(b)            With respect to each material Benefit Plan, the Company has made available to Parent true and complete copies of (as applicable): (i) each

such Benefit Plan, including any amendment thereto, or in the case of an unwritten Benefit Plan, a written description of the material terms thereof, (ii) each

current trust, insurance and annuity agreement or other funding arrangement related thereto, (iii) the most recent summary plan description and summary of

material modifications, (iv) the most recently filed annual reports on IRS Form 5500 (with all schedules and attachments) with respect thereto,(v) the most

recent financial statements and actuarial or other valuation reports prepared with respect thereto, (vi) the most recent Internal Revenue Service

determination, opinion or advisory letters with respect to any Benefit Plan and (vii) all non-routine filings or correspondence with a Governmental Entity

within the last three years.

 

(c)            Except as set forth in Section 2.14(c) of the Company Disclosure Letter, neither the Company nor any Company Subsidiary sponsors, maintains or contributes to or is required to maintain or contribute to, or has any actual or contingent liability under (including on account of an ERISA Affiliate), and within the last six years has not had any of the foregoing with respect to (i) any multiemployer plan as defined in Section 3(37) and 4001(a)

(3) of ERISA, (ii) any Benefit Plan that is subject to Section 302 or Title IV of ERISA or Section 412 of the Code, (iii) any “multiple employer plan” (as defined in Section 413(c) of the Code), (iv) any “multiple employer welfare arrangement” (as defined in Section 3(40) of ERISA) or (v) any plan, program, policy, agreement or arrangement that provides retiree or post-termination health or life insurance benefits to any Person (including any beneficiaries or dependents), other than health continuation coverage required by Section 4980B of the Code or other applicable law. Neither the Company nor any Company Subsidiary has any liability as a result of being an ERISA Affiliate with any other Person.  

(d)            Each Benefit Plan has been established, funded, operated and administered in all material respects in accordance with its terms and

applicable Law, including ERISA and the Code. There are no Actions pending or threatened in writing (or, to the Knowledge of the Company, otherwise

threatened) by or on behalf of any Benefit Plan, by any Company Employee or beneficiary covered under any Benefit Plan, as applicable, or otherwise

involving any Benefit Plan (other than routine claims for benefits).
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(e)            With respect to each Benefit Plan intended to be “qualified” within the meaning of Section 401(a) of the Code, (i) each such Benefit Plan has

received or is the subject of a favorable determination, advisory, or opinion letter from the Internal Revenue Service with respect to its qualification and

(ii) to the Knowledge of the Company, no event has occurred that would reasonably be expected to result in disqualification or adversely affect such plan’s

qualified status.

 

(f)            The Company and each Company Subsidiary has timely made or properly accrued all payments, contributions or premiums required to be

made by the Company or a Company Subsidiary under any Benefit Plan, in all material respects, as required by the terms of each such Benefit Plan and any

applicable Law.

 

(g)            Except as set forth in Section 2.14(g) of the Company Disclosure Letter, neither the execution, delivery and performance of this Agreement and the other Ancillary Agreements, or the consummation of the Transactions, either alone or in combination with another event, would (i) entitle any Company Employee to any severance pay or any other payment or benefit, (ii) accelerate the time of payment or vesting, or increase the amount of compensation or benefit due to any Company Employee or result in any payment or funding or acceleration of funding (through a grantor trust or otherwise) of compensation or benefits under, or increase other obligations pursuant to, any Benefit Plan, (iii) directly or indirectly cause the Company or any Company Subsidiary to transfer or set aside any assets to fund any benefits under any Benefit Plan or (iv) result in any payment that would not be deductible pursuant to Section 280G of the Code or would result in the imposition of Tax pursuant to Section 4999 of the Code.  

(h)            Neither the Company nor any of the Company Subsidiaries have an obligation to provide, and no Benefit Plan provides any Company

Employee with the right to any gross-up, make-whole or other additional payment in respect of any Taxes (including Taxes imposed under Section 4999 or

409A of the Code), or interest or penalty related thereto.

 

Section 2.15      Employees.

 

(a)            There is and since the Lookback Date there has been no (i) labor strike, material labor dispute, concerted slowdown or stoppage, or lockout

actually pending or threatened in writing against or affecting the Company or any Company Subsidiary, (ii) to the Knowledge of the Company, labor union

organizing activity involving Company Employees or (iii) to the Knowledge of the Company, demand for recognition of any Company Employee by, or on

behalf of, a labor union. Neither the Company nor any Company Subsidiary is party to any collective bargaining agreements or similar labor agreements

with a labor union or other similar representative of employees (each, a “Labor Agreement”), nor is any such agreement being negotiated by the Company

or any Company Subsidiary.
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(b)            The Company and the Company Subsidiaries are, and since the Lookback Date have been, in material compliance with applicable Law respecting labor and employment to the extent they relate to Company Employees.  

(c)            Since the Lookback Date, neither the Company nor any Company Subsidiary has conducted any “mass layoff,” “plant closing” or other

action which triggered the notice requirements of the WARN Act and neither the either the Company or any Company of its Subsidiaries has any liability

under the WARN Act which remains unsatisfied.

 

(d)            There are no, and since the Lookback Date, there have been no, pending or, to the Knowledge of the Company, threatened in writing material Actions concerning labor and employment matters with respect to the Company or any Company Subsidiaries. Neither the Company nor any Company Subsidiaries is a party to, or otherwise bound by, any consent decree with, or citation by, any Governmental Entity relating to employees or employment practices pursuant to which outstanding obligations will be owed after the date of this Agreement.  

(e)            To the Knowledge of the Company, no officer or management-level employee of any Company Party has provided written notice that he or she will terminate his or her status as an officer or employee of any Company Party.  

(f)            The Company and the Company Subsidiaries have taken reasonable steps to properly classify each of its service providers in all material respects at all times since the Lookback Date: (i) as either an employee or independent contractor under applicable Law; and (ii) for employees, overtime exempt or non-exempt under applicable Law. To the Knowledge of the Company, all employees of the Company and the Company Subsidiaries who are based in the United States are authorized to work in the United States and have appropriate documentation to work in the United States.  

(g)            Since the Lookback Date, no written or, to the Knowledge of the Company, verbal allegations of sexual harassment or sexual misconduct have been made by or against any Company Employee with a title of Vice President or higher nor any of the Company Subsidiaries has entered into any settlement agreements related to allegations of sexual harassment or sexual misconduct by any Company Employee with a title of Vice President or higher.  

Section 2.16      Intellectual Property; IT Systems; Data Security.

 

(a)            Section 2.16(a) of the Company Disclosure Letter sets forth all material registrations and applications of Company Intellectual Property, and all of such items are subsisting and unexpired and, to the Knowledge of the Company, valid and enforceable.  

(b)            The Company or a wholly-owned Company Subsidiary (i) exclusively owns or has legally enforceable rights to use the investment track record of the Company Clients, in all cases, to the extent related to the Advisory Services provided by the Company or any Company Subsidiary and (ii) exclusively owns all material Company Intellectual Property, free and clear of all Liens, except for Permitted Liens.  

(c)            All Company Employees and service providers who have created or invented any material Company Intellectual Property for the Company or the Company Subsidiaries in the course of their employment or engagement have assigned in writing to the Company all of their rights in same that do not vest initially in the Company or a Company Subsidiary by operation of law.  
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(d)            The conduct of the business of the Company and the Company Subsidiaries does not infringe, misappropriate or otherwise violate, and, since the Lookback Date, has not infringed on any Intellectual Property of any Person in any material respect. To the Knowledge of the Company, no Person has, since the Lookback Date, infringed, or is infringing, any Company Intellectual Property, except as, individually or in the aggregate, would not reasonably be expected to be material to the business of the Company and the Company Subsidiaries, taken as a whole.  

(e)            The IT Systems used by the Company Parties and the Company Funds in the conduct of their businesses (i) are, in all material respects, in

good working order and condition, (ii) operate and perform in accordance with their documentation and as required in connection with, and are adequate

and sufficient for, the conduct of such businesses, in each case in all material respects and (iii) and are free of material bugs, errors, defects, vulnerabilities,

viruses, malware or other corruptants.

 

(f)            The Company Parties and the Company Funds have, since the Lookback Date, implemented and maintained commercially reasonable

measures (including incident response policies and disaster recovery and back-up plans and systems) to protect (i) the confidentiality of all material trade

secrets included in the Company Intellectual Property and (ii) to protect the security, integrity and continuous operation of the IT Systems used in their

businesses (and all data, including Personal Data, stored therein or processed thereby) and have tested such measures no less frequently than annually and

such measures have proven effective upon such testing in all material respects. Such measures materially comply and have materially complied with

applicable Laws and Privacy Legal Requirements. Since the Lookback Date, there have been no failures, crashes, breakdowns, violations, security

breaches, unauthorized access, disclosure, destruction or loss, persistent substandard performance or similar adverse events or incidents affecting the IT

Systems of the Company Parties, the Company Funds or, to the Knowledge of the Company, the Portfolio Investments, and no Personal Data or any other

confidential or sensitive information in the possession or control of the Company Parties, the Company Funds or, to the Knowledge of the Company, the

Portfolio Investments, has been subject to any security breach or unauthorized access, except, in each case, for those that were resolved without material

cost or liability or the duty under law to notify any Person.

 

(g)            None of the Company Parties and the Company Funds (or, to the Knowledge of the Company, any Portfolio Investment) have received any written claims, notices or complaints regarding their respective information security practices, the processing of Personal Data or alleging a material violation of any data protection or privacy rights under any Privacy Legal Requirements or otherwise from any Person, or any Governmental Entity.  

(h)            Except as would not, individually or in the aggregate, reasonably be expected to be material to the Company Parties, taken as a whole, or to

any Company Fund, the Company Parties and the Company Funds have obtained all consents required under applicable Laws and Privacy Legal

Requirements to, and are otherwise authorized or legally entitled to, process Personal Data as processed in connection with the operation of their respective

business as currently conducted, and have obtained any such consents and have been authorized or legally entitled to process Personal Data in connection

with the operation of their respective business since the Lookback Date.
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Section 2.17      Environmental Matters. Except as would not, individually or in the aggregate, reasonably be expected to be material to the

Company and the Company Subsidiaries or to the Company Funds, in each case, taken as a whole, (a) neither the Company nor any Company Subsidiary

nor any Company Fund has received any written notice, claim, demand or report alleging or regarding any violation of or liability under any Environmental

Law, the subject of which remains unresolved or outstanding, (b) the Company, the Company Subsidiaries and the Company Funds are and, since the

Lookback Date, have been in compliance with all Environmental Laws and all Environmental Permits required to lawfully conduct their business during

such period, including as presently conducted, (c) there are no, and since the Lookback Date there have been no, Actions pending or, to the Knowledge of

the Company, threatened in writing against the Company, any Company Subsidiary or any Company Fund that allege or pertain to any violation of or

liability under Environmental Laws, (d) there has been no release or disposal of, contamination by or exposure of any Person to any hazardous, dangerous,

deleterious or toxic material, substance or waste (including by or on behalf of the Company or any Company Subsidiary), in each case that has given or

would give rise to any liability under Environmental Law for the Company, any Company Subsidiary or any Company Fund, and (e) neither the Company,

nor any Company Subsidiary nor any Company Fund is currently conducting any remedial or corrective action under any Environmental Law (including to

address hazardous or toxic materials, substances or wastes) at any location.

 

Section 2.18      Material Contracts.

 

(a)            Section 2.18(a) of the Company Disclosure Letter sets forth a true and complete list of each of the following Contracts in effect as of the date of this Agreement to which the Company or any Company Subsidiary is a party or is bound, other than any Benefit Plan (each such Contract, together with each other Contract entered into after the date of this Agreement that would otherwise have been included on Section 2.18(a) of the Company Disclosure Letter if entered into prior to the date of this Agreement, the “Material Contracts”):  

(i)            any Advisory Agreement;

 

(ii)            any Contract, other than any Advisory Agreement, that involves the expenditure, payment or receipt by the Company or any Company Subsidiary of (A) $500,000 or greater during any 12-month period or (B) $1,000,000 or greater in the aggregate and, in each case, that is not cancellable without penalty by the Company or any Company Subsidiary party thereto upon 60 or fewer days’ notice;

 

(iii)            any Distribution Agreement;

 

(iv)            any Contract (A) relating to Indebtedness in an amount of $500,000 or greater currently outstanding or (B) requiring capital expenditures of $500,000 or greater;

 

(v)            any Contract involving any resolution or settlement of any actual or threatened Action (A) involving remaining payments by the Company or Company Subsidiaries greater than $500,000 not including any amounts covered by insurance or (B) that imposes any material continuing non-monetary obligations on the Company or any Company Subsidiary or that provides for any material continuing injunctive or other non-monetary relief, in each case, other than confidentiality obligations;
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(vi)          any currency exchange, interest rate exchange, commodity exchange, currency or commodity derivative, hedging transaction, swap, forward, future, option or similar Contract with a value of $500,000 or greater;

 

(vii)         any Contract containing (A) any non-compete, non-solicitation, exclusivity provision or other covenant limiting in any material respect the right of the Company, any Company Subsidiary or any of their respective Affiliates to engage in any line of business or compete with any Person in any line of business or to operate in or invest in any Person in any geographic area (other than Fund Documentation), or (B) any provision or other covenant requiring the Company, any Company Subsidiary or any of their respective Affiliates to conduct any business on a “most favored nation” basis with, or granting a right of first refusal or a right of first negotiation to, any Person (other than Fund Documentation);

 

(viii)        any joint venture, strategic alliance, partnership or similar Contract (other than Fund Documentation);

 

(ix)            any Contract that requires the Company or any Company Subsidiary to pay any commission, finder’s fee, royalty or similar payments of $250,000 or greater;

 

(x)            any Contract containing any provision to (A) cap fees, share fees or other payments, waive fees or reimburse, refund or assume any or all fees or expenses thereunder (other than customary “clawback” or similar undertakings in respect of a Company Client or under any Fund Documentation) or (B) share profits (including payments based on revenues, profits or assets under management of the Company or any Company Subsidiary);

 

(xi)           any Contract providing for future payments or the acceleration or vesting of payments or a termination or amendment right that are conditioned or triggered, in whole or in part, on a change in control of the Company or any Company Subsidiary;

 

(xii)          any Contract relating to an acquisition, divestiture, merger or similar transaction with a purchase price in excess of $500,000 that has material obligations remaining to be performed by the Company or Company Subsidiaries after the date of this Agreement or that has continuing unsatisfied “earn-out”, deferred or other contingent payment obligations on the Company or any Company Subsidiaries, in each case requiring payments in excess of $500,000 after the date of this Agreement;

 

(xiii)         requires the Company or any Company Subsidiary to co-invest with any other Person, provide seed capital or similar investment or invest in any investment product, in each case, in excess of $500,000 in any twelve (12)-month period (other than any investment through or alongside any Company Fund);
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(xiv)         provides for a Lien (other than a Permitted Lien) on any material asset or property of the Company or any Company Subsidiary;

 

(xv)          any Contract containing a put, call, right of first refusal or similar right pursuant to which the Company or any Company Subsidiary would be required to purchase or sell, as applicable, any material equity interests of the Company, any Company Subsidiary or Company Fund, or which grants a right to sell to the Company or any Company Subsidiary or purchase from the Company or any Company Subsidiary any material asset (other than in the ordinary course of business consistent with past practice);

 

(xvi)         any Contract containing a material “clawback” or similar undertaking requiring the reimbursement or refund of any fees (whether performance based or otherwise) paid to the Company or any Company Subsidiary (except any Advisory Agreement or Fund Documentation (and any related “clawback” guaranty Contract));

 

(xvii)        any Side Letter that contains any change in control provision or “key person” provision;

 

(xviii)       any Contract limiting the payment of dividends or other distributions to equityholders of the Company or any Company Subsidiary;

 

(xix)          any Company Related Party Contract;

 

(xx)           any Real Property Lease;

 

(xxi)          any Contract with a Governmental Entity, excluding any subscription, Side Letter or other similar or related agreement in respect of a Governmental Entity’s investment into any Company Fund;

 

(xxii)         any Contract under which (A) the Company, any Company Subsidiary or any Company Fund grants or is granted any license or other right in respect of any Intellectual Property or IT Systems, (B) a third party has developed or has been engaged by the Company or any Company Subsidiary to develop any material Intellectual Property for or on behalf of the Company, any Company Subsidiary or any Company Fund, (C) the Company, any Company Subsidiary or any Company Fund settled or resolved any Intellectual Property-related dispute or otherwise restricting the Company’s or any of the Company Subsidiaries’ rights to use or enforce any Company Intellectual Property in any material respect, including settlement agreements, coexistence agreements, covenant not to sue agreements, and consent to use agreements, in each of clauses (A) to (C) above, excluding (1) non-exclusive licenses for generally commercially available software (including software as a service) with annual or aggregate fees of less than $450,000 and (2) non-exclusive out-licenses or rights granted to clients or service providers in the ordinary course of business; and

 

(xxiii)        any Labor Agreement.
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provided that, except in the case of clause (xvi), the foregoing shall not include any Side Letters entered into with any investor in any Company Fund or Contract relating to the acquisition, ownership, disposition, financing or refinancing of any Portfolio Investment.  

(b)            Except as set forth in Section 2.18(b) of the Company Disclosure Letter: (i) each Material Contract is legal, valid and binding on the

Company or the Company Subsidiary party thereto, as applicable, and, to the Knowledge of the Company, each other party thereto, and is in full force and

effect and is enforceable by the Company or the Company Subsidiary party thereto, as applicable, and, to the Knowledge of the Company, each other party

thereto in accordance with its terms, except as enforcement thereof may be limited by the Bankruptcy and Equity Exception; (ii) none of the Company or

the Company Subsidiaries, as applicable, or, to the Knowledge of the Company, any other party thereto, is in violation or default in any material respect

under any Material Contract or has received notice of any asserted material violation or default under any Material Contract; (iii) to the Knowledge of the

Company, no event or condition exists that constitutes, or after notice or lapse of time or both would constitute, a violation or default in any material

respect under any Material Contract, or would give rise to any right of termination, amendment, acceleration or cancellation of any Material Contract by

any party thereto; and (iv) neither the Company nor any Company Subsidiary has received written notice from any other party to a Material Contract that

such other party intends to terminate any Material Contract.

 

(c)            True, correct and complete copies of each Material Contract have been made available to Parent.

 

Section 2.19      Insurance. Section 2.19 of the Company Disclosure Letter sets forth a list, as of the date of this Agreement, of all material insurance

policies maintained by the Company and the Company Subsidiaries, or with respect to which the Company or any Company Subsidiary is a named insured

or otherwise the beneficiary of coverage (other than those related to Benefit Plans). A true and complete copy of each such insurance policy has been made

available to Parent. All such insurance policies are in full force and effect, all premiums due and payable on such insurance policies have been paid, no

notice of cancellation or termination has been received by the Company or any Company Subsidiary with respect to any such policy and, to the Knowledge

of the Company, neither the Company nor any Company Subsidiary is in material violation or default under any insurance policy or has received notice of

any asserted material violation or default under any insurance policy. Neither the Company nor any Company Subsidiary has received any refusal or denial

of any coverage, reservation of rights or rejection of any material claim under any insurance policy, in each case, that is held by, or for the benefit of, the

Company or any Company Subsidiary.

 

Section 2.20      Related Party Transactions. Except as set forth on Section 2.20 of the Company Disclosure Letter, there is no Contract between the Company, any Company Subsidiary or any Company Client, on the one hand, and any Company Related Party, on the other hand (the “Company Related Party Contracts”), other than (i) with respect to Company Employees or Benefit Plans entered into in the ordinary course of business on customary terms, (ii) the Company Organizational Documents and the Organizational Documents of the Company Subsidiaries and the Company Clients, or as expressly contemplated or permitted thereby, and (iii) this Agreement and the Ancillary Agreements. Except as set forth on Section 2.20 of the Company Disclosure Letter, from and after the Closing, none of the Company Related Parties will have any interest in any property or asset (whether real or personal, tangible or intangible) owned by the Company, any Company Subsidiary or any Company Client (in each case other than the Retained Interests). True, correct and complete copies of the Company Related Party Contracts have been made available to Parent.  
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Section 2.21      Sufficiency of Assets. The assets, properties and rights of the Company and the Company Subsidiaries held by the Company and the Company Subsidiaries as of immediately following the Closing will constitute all of the assets, properties and rights necessary and sufficient for Parent to conduct the Company Business immediately following the Closing in all material respects as currently conducted.  

Section 2.22      Security Clearances. None of the Company, the Company Subsidiaries, the Company Clients or the Portfolio Investments hold

facility security clearances or personnel security clearances under the National Industrial Security Program, for the purpose of storing or accessing

information classified under Executive Order 1325 (or similar order), and none of the Company, the Company Subsidiaries, the Company Clients or the

Portfolio Investments have any Government Contracts or Government Bids that would require such a facility security clearance or other national industrial

security authorization for the performance thereof.

 

Section 2.23      Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with this Agreement or the Transactions based upon arrangements made by or on behalf of the Company or any Company Subsidiary, that may be payable by Parent (including the Company and the Company Subsidiaries following the Closing).  

ARTICLE III

 

REPRESENTATIONS AND WARRANTIES OF THE BUYER PARTIES

 

Each of the Buyer Parties, jointly and severally, represents and warrants to the Company as of the date hereof and as of the Closing that, except (x) as set forth in the Buyer Disclosure Letter and (y) to the extent disclosed in any reports, schedules, statements and other documents filed or furnished with the SEC and publicly available on the SEC’s Electronic Data Gathering Analysis and Retrieval System (“EDGAR”) prior to the date hereof (other than disclosures in the “Risk Factors” or “Forward Looking Statements” sections of such reports or any other disclosures in such reports to the extent they are predictive, cautionary or forward-looking in nature, in each case other than any description of historic facts or events included therein):  

Section 3.01      Organization and Good Standing; Organizational Documents.

 

(a)            Each of Parent and Merger Sub (i) is duly organized, validly existing and in good standing under the Laws of the jurisdiction of its incorporation or organization; (ii) has full corporate, limited liability company or other similar power and authority, as applicable, to own, lease and operate its properties and assets and to conduct its business as presently owned, leased, operated or conducted; and (iii) is duly qualified or licensed to do business and is in good standing, in each case, in each jurisdiction where the character of the properties owned, leased or operated by it or the nature of its business makes such qualification or licensing necessary, except, in the case of clauses (ii) and (iii), as, individually or in the aggregate, would not reasonably be expected to prevent or materially impair the ability of the Buyer Parties to effect the Transactions in accordance with the terms of this Agreement.  
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(b)            True, correct and complete copies of (i) the charter, by-laws and other Organizational Documents of Parent, as amended to the date of this Agreement (the “Parent Organizational Documents”), and (ii) the limited liability company agreement and other Organizational Documents of Merger Sub, as amended to the date of this Agreement (the “Merger Sub Organizational Documents”), have been made available to the Company. Except as, individually or in the aggregate, would not reasonably be expected to have a Buyer Material Adverse Effect, (A) the Parent Organizational Documents and the Merger Sub Organizational Documents are in full force and effect and (B) neither Parent nor Merger Sub is in violation of, breach of or default under any of the provisions of the Parent Organizational Documents or the Merger Sub Organizational Documents.  

(c)            Merger Sub is a wholly-owned Subsidiary of Parent.

 

Section 3.02      Authority; Execution and Delivery; Enforceability. Each Buyer Party has all necessary power and authority to execute and deliver this Agreement and any Ancillary Agreement to which it is, or is specified to be, a party, and to perform its respective obligations hereunder and thereunder and to consummate the Transactions. The execution, delivery and performance by each Buyer Party of this Agreement and any Ancillary Agreement to which it is, or is specified to be, a party, and the consummation by each Buyer Party of the Transactions, has been duly authorized by all necessary corporate or similar action. This Agreement has been, and each Ancillary Agreement to which each Buyer Party is, or is specified to be, as applicable, a party will at or prior to the Closing be duly executed and delivered by each Buyer Party, as applicable. Assuming the due authorization, execution and delivery by the other parties hereto or thereto, this Agreement constitutes, and each Ancillary Agreement to which each Buyer Party is, or is specified to be, a party will, when executed and delivered, constitute, a legal, valid and binding obligation of Parent and Merger Sub, as applicable, enforceable against such Person in accordance with its terms, except as enforcement thereof may be limited against such Person by the Bankruptcy and Equity Exception.  

Section 3.03      No Conflict; Required Filings and Consents.

 

(a)            Except as set forth on Section 3.03 of the Buyer Disclosure Letter, the execution and delivery by Parent and Merger Sub of this Agreement and each Ancillary Agreement to which Parent or Merger Sub, as applicable, is, or is specified to be, a party will not, and the performance by Parent and Merger Sub of this Agreement and each Ancillary Agreement to which it is, or is specified to be, a party and the consummation of the Transactions will not, (i) conflict with or violate any provision of the Parent Organizational Documents or any Merger Sub Organizational Document, (ii) assuming that all Consents contemplated by Section 3.03(b) have been obtained and all filings and notifications contemplated by Section 3.03(b) have been made, conflict with or violate any Law or Privacy Legal Requirement applicable to Parent or any Parent Subsidiary or by which any property or asset of Parent or any Parent Subsidiary is bound or (iii) require any Consent by any Person under, result in a breach of or constitute a default (or an event that with or without the giving of notice or lapse of time or both would become a default) under, give to others (immediately or with or without the giving of notice or lapse of time or both) any right of termination, amendment, acceleration or cancellation of, result (immediately or with or without the giving of notice or lapse of time or both) in any payment or other obligations under, result (immediately or with or without the giving of notice or lapse of time or both) in the loss of any right or benefit to which Parent or any Parent Subsidiary is entitled under or result (immediately or with or without the giving of notice or lapse of time or both) in the creation of any Lien (other than any Permitted Lien) on any property or asset of Parent or any Parent Subsidiary under, (A) any Contract to which Parent or any Parent Subsidiary is a party or by which any of the properties or assets of Parent or any Parent Subsidiary are bound or (B) any authorization, license, permit, certificate, approval, consent, registration, endorsement or qualification of any Governmental Entity required for Parent or any Parent Subsidiary to own, lease and operate their properties and lawfully conduct their business as presently conducted, except, in the case of the foregoing clauses (ii) and (iii), as would not, individually or in the aggregate, reasonably be expected to result in a Buyer Material Adverse Effect.  
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(b)            The execution and delivery by Parent and Merger Sub of this Agreement and each Ancillary Agreement to which Parent or Merger Sub, as

applicable, is, or is specified to be, a party will not, and the performance by Parent and Merger Sub of this Agreement and each Ancillary Agreement to

which it is, or is specified to be, a party and the consummation of the Transactions will not, require any Consent of, or filing with or notification to, or

registration or qualification with, any Governmental Entity, except for (i) compliance with and filings under applicable requirements of the HSR Act and

any other applicable antitrust Law, (ii) compliance with and filings under applicable federal securities Laws, state securities Laws or “Blue Sky Laws” or

securities Laws of any foreign country in connection with the issuance of the Rollover Interests pursuant to this Agreement, (iii) the Energy Regulatory

Approvals, to the extent applicable, (iv) the CFIUS Approval, (v) the FCC Consents, and (vi) such other Consents, filings, notifications, registrations or

qualifications, in each case, the failure of which to be obtained, individually or in the aggregate, would not reasonably be expected to result in a Buyer

Material Adverse Effect.

 

Section 3.04      Litigation; Orders.

 

(a)            As of the date hereof, there are no Actions pending or, to the Knowledge of Parent, threatened in writing against or concerning Parent or

any Parent Subsidiary that, if adversely determined, would, individually or in the aggregate, reasonably be expected to result in a Buyer Material Adverse

Effect.

 

(b)            As of the date hereof, to the Knowledge of Parent, there are no Orders outstanding against or relating to Parent or any Parent Subsidiary that would, individually or in the aggregate, reasonably be expected to result in a Buyer Material Adverse Effect.  

Section 3.05      Investment Advisory Matters.

 

(a)            Parent and each Parent Subsidiary is duly registered, licensed or qualified in all material respects as required to effect the Transactions contemplated by the Agreement, and such registration, license or qualification is in full force and effect. Each Buyer Party is an “accredited investor,” as such term is defined in Regulation D under the Securities Act. No Buyer Party, and no Person who through a Buyer Party’s ownership of the Company Interests will beneficially own an interest in the Company as a result of the Transactions, is subject to an event described in Rule 506(d)(1)(i)–(viii) of Regulation D under the Securities Act that would result in a “disqualification event” thereunder or has been involved in any regulatory proceeding or other event to the extent that such event would be required to be disclosed in the Form ADV of the Company. None of the Buyer Parties or, to the Knowledge of Parent, any “associated person” (as defined in the Investment Advisers Act) of Parent is ineligible (i) pursuant to Section 203 of the Investment Advisers Act to serve as a registered investment adviser or an “associated person” of a registered investment adviser (as defined in the Exchange Act) or (ii) pursuant to Section 9(a) or Section 9(b) of the Investment Company Act to serve as a registered investment adviser, depositor or principal underwriter to a registered “investment company” within the meaning of the Investment Company Act, and, in the case of each of clauses (i) and (ii), there are no Actions pending or threatened in writing (or, to the Knowledge of Parent, otherwise threatened) against any Buyer Party or any such other Person associated with an investment adviser, in each case, that would reasonably be expected to result in such ineligibility. None of the Buyer Parties is or will be, nor is or will be using the asset of, any Benefit Plan Investor in connection with the Transactions.  
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Section 3.06      Public Reports. Since the Lookback Date, Parent has timely filed with or otherwise furnished (as may be applicable) to the SEC all

forms, reports, schedules, prospectuses and other documents (collectively, including all exhibits thereto, the “Parent Public Reports”) required to be filed or

furnished by Parent under the Securities Act or the Exchange Act. As of their respective dates, the Parent Public Reports at the time filed or furnished (or, if

amended or superseded by a filing prior to the date of this Agreement, as of the date of such filing) complied in all material respects as to form with the

applicable requirements of the Securities Act, the Exchange Act and the Sarbanes-Oxley Act of 2002, and the rules and regulations of the SEC promulgated

thereunder applicable to such Parent Public Reports.

 

Section 3.07      Available Funds; Equity Consideration.

 

(a)            After giving effect to, and subject to the terms and conditions set forth in, the SoftBank Transaction Support Agreement, at the Closing, Parent will have cash or other sources of immediately available funds sufficient to pay the Closing Cash Consideration and the other cash amounts required to be paid by Parent at the Closing pursuant to Section 1.03(a) and to satisfy all other amounts to be paid by the Buyer Parties hereunder to consummate the Transactions and to satisfy all other costs and expenses incurred by the Buyer Parties in connection therewith.  

(b)            When issued and delivered to the Rollover Holders pursuant to the Transactions, the Rollover Interests will have been duly authorized and validly issued in accordance with the terms of, and will entitle the holders thereof to the rights specified in, the Organizational Documents of the Rollover Entity, and the Rollover Interests will be fully paid and the issuance thereof will be free of all Liens, other than Permitted Liens.  

(c)            The obligations of each Buyer Party to consummate the Transactions are not in any way contingent upon, or otherwise subject to, the

availability or receipt of any financing to Parent or any of its Affiliates.

 

(d)            No funds to be paid to the Company Owners hereunder have been derived from, or will be derived from or contribute, either directly or

knowingly indirectly, the proceeds of any criminal activity in violation of any applicable Anti-Corruption Laws, Anti-Money Laundering Laws or

Sanctions.
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Section 3.08      Brokers. No broker, finder or investment banker is entitled to any brokerage, finder’s or other fee or commission in connection with this Agreement or the Transactions based upon arrangements made by or on behalf of a Buyer Party, any of its Affiliates or any of their respective directors, officers or employees, that may be payable by the Company or any of its Affiliates.  

ARTICLE IV

 

COVENANTS RELATING TO CONDUCT OF THE COMPANY AND PARENT

 

Section 4.01      Conduct of the Company Parties.

 

(a)            Except in respect of matters (i) required by applicable Law or a Governmental Entity, (ii) set forth in Section 4.01(a) of the Company Disclosure Letter, (iii) consented to by Parent in writing in advance (which consent, except in the case of requests for consent regarding the Fundamental IOCs, is not to be unreasonably withheld, conditioned or delayed) or (iv) otherwise expressly permitted or required by this Agreement or any Ancillary Agreement, from the date of this Agreement until the earlier of the Closing and the termination of this Agreement in accordance with its terms, the Company shall, and shall cause each Company Subsidiary to, (A) subject to the restrictions set forth in Section 4.01(b) and elsewhere in this Agreement or any Ancillary Agreement, conduct its business and operations in the ordinary course of business, and in compliance in all material respects with applicable Law; (B) use commercially reasonable efforts to preserve intact its business organizations, maintain its assets and properties in their current condition in all material respects (normal wear and tear and damage caused by casualty or by any reason outside of a Company Party’s reasonable control excepted), keep available the services of its current officers and employees and preserve substantially intact its goodwill and relationships with customers, vendors and other Persons with which it has business relations; and (C) promptly, to the extent permitted in accordance with applicable Law (i) notify the Buyer Parties of any actual or impeding changes, matters or in-flight transactions which will, or will likely, materially impact Regulatory Licenses held by the Company Parties and Company Funds and (ii) notify, and consult in advance with, Parent regarding any actual or threatened investigation, enforcement proceeding or disciplinary action by a Governmental Entity with respect to the Company Parties or Company Funds (or, in the case of each of clause (i) and clause (ii), any such matters which will or will likely materially impact the Portfolio Investments, where this is within the Knowledge of the Company).  

(b)            Without limiting Section 4.01(a), and subject to the express exceptions set forth therein, from the date of this Agreement until the earlier of

the Closing and the termination of this Agreement in accordance with its terms, without the prior written consent of the Buyer Parties, the Company shall

not, and the Company shall cause each Company Subsidiary not to:

 

(i)            (A) adjust, split, combine, subdivide, exchange, reclassify or take any similar action with respect to any Company Interests or other equity interests in the Company or any Company Subsidiary or issue or authorize or propose the issuance of any other equity interests in respect of, in lieu of or in substitution for any Company Interests or other equity interests in any Company Subsidiary; (B) purchase, redeem or otherwise acquire or offer to purchase, redeem or otherwise acquire, directly or indirectly, any Company Interests or other equity interests in any Company Subsidiary or any Company Interest Rights; or (C) issue, deliver, transfer, sell, grant or otherwise dispose of, or pledge, encumber or otherwise subject to any Lien, (1) any Company Interests or other equity interests in any Company Subsidiary, other than issuances, deliveries, transfers, sales, grants or dispositions of equity interests of Company Subsidiaries to the Company or a wholly-owned Company Subsidiary, or (2) any Company Voting Debt or Company Interest Rights;
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(ii)            establish a record date for, declare, set aside, make or pay any dividend or other distribution of property or assets, other than dividends or other distributions (A) in the form of Cash, (B) to the Company or a wholly-owned Subsidiary thereof by another wholly-owned Subsidiary thereof or (C) tax distributions in accordance with the Company Organizational Documents, in the case of each of the foregoing clauses (A) and (B), so long as such amounts are paid prior to the Reference Time;

 

(iii)            amend or propose to amend (A) the Company Organizational Documents, (B) the Organizational Documents of any Company Subsidiary or (C) any investor rights agreements (including any similar agreements relating to the rights of equityholders) to which the Company or any Company Subsidiary is a party;

 

(iv)            consent to any transfer, sale, assignment or other disposition of any equity interests of the Company or any Company Subsidiary by PHP, WSI or any of their respective Affiliates;

 

(v)            (A) adopt or enter into a plan of complete or partial liquidation, dissolution, merger, exchange, consolidation, restructuring, recapitalization or other reorganization; (B) merge or consolidate with any Person; (C) acquire (whether by merging, consolidating, purchasing, forming a partnership or joint venture with, or otherwise) any equity interests in, or assets of, any Person, except for acquisitions that are of inventory, equipment, supplies and other assets in the ordinary course of business for less than $2,500,000 in the aggregate; or (D) establish, form or acquire any Subsidiary other than a wholly-owned Subsidiary;

 

(vi)            (A) sell, assign, transfer, lease, sublease, license, sublicense, abandon, let lapse, fail to renew or otherwise dispose of any of its material properties, rights or assets (including equity interests of its Subsidiaries, material Intellectual Property and material Company Governmental Authorizations), except for (1) non-exclusive licenses or sublicenses to clients in the ordinary course of business, (2) expirations of assets at the end of their statutory terms and (3) dispositions of other properties, rights or assets in the ordinary course of business not greater than $500,000 in the aggregate; or (B) pledge, encumber or otherwise subject to any Lien (other than a Permitted Lien) any of its material properties, rights or assets (including material Intellectual Property and material Company Governmental Authorizations);
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(vii)            make or incur any capital expenditure in excess of $1,000,000 individually or $2,500,000 in the aggregate;

 

(viii)            (A) create, incur, assume, guarantee, modify, renew or refinance any Indebtedness, or issue or sell any warrants or rights to acquire debt securities of the Company or any of its Subsidiaries, other than borrowed money Indebtedness incurred in the ordinary course of business, not to exceed an aggregate of $2,500,000 in principal amount outstanding at any time, that will be repaid at the Closing; (B) make any loans, advances or capital contributions to, or investments in, any Person, other than (1) to, or in, any wholly owned Company Subsidiary or any Company Fund, (2) extensions of trade credit, in the case of each of clauses (1) and (2), in the ordinary course of business, or (3) as required by the Fund Documentation; or (C) cancel any Indebtedness owed to the Company or any Company Subsidiary, or waive any claims or rights of the Company or any Company Subsidiary under any such Indebtedness, other than with respect to intercompany loans by and among the Company or any wholly owned Company Subsidiary, on the one hand, and any Company Subsidiary or the Company, on the other hand;

 

(ix)            other than as required in the ordinary course of business, enter into any swap or hedging transaction or other derivative agreement;

 

(x)            except as required by applicable Law, (A) increase or commit to increase the amount of cash compensation and bonuses payable to any Company Employee, except for compensation increases made in the ordinary course of business and consistent with past practice with respect to any Company Employee whose annual base compensation is less than $750,000, (B) grant any Company Employee any new or additional entitlement to any (x) severance, termination, retention, long-term incentive, equity or equity-based payments or benefits or (y) payments or benefits triggered by a change in control of any Company Party or by the consummation of the Transactions, (C) enter into any Labor Agreement or voluntarily recognize a labor union or similar organization, (D) establish, adopt, enter into, terminate or amend any Benefit Plan in any material respect, or any plan, agreement, program, policy or other arrangement that would have been a Benefit Plan if it were in existence as of the date of this Agreement, (E) take any action to accelerate the vesting, payment or lapsing of restrictions with respect to, or fund or in any way secure the payment of, compensation or benefits under any Benefit Plan, including any equity, equity-based or long-term cash awards, (F) hire, engage or terminate (other than for cause) any Company Employee, in each case, except in the ordinary course of business and consistent with practice with respect to any Company Employee whose annual base compensation is less than $750,000 or (G) grant any Company Employee any right to reimbursement, indemnification or payment for any Taxes, including any Taxes incurred under Section 409A or 4999 of the Code;

 

(xi)            effectuate a “mass layoff” or “plant closing” or other action that would trigger the notice requirements of the WARN Act;

 

(xii)            (A) make (except in the ordinary course of business), revoke or change any entity classification or other material Tax election, or adopt or change a material accounting period or method of accounting for Tax purposes, (B) file any amended material Tax Return, (C) file any claim for a refund of material Taxes or surrender any right to claim a refund of material Taxes, (D) consent to any extension or waiver of the limitation period applicable to any material Taxes or Tax Returns (except for extensions of the period to file Tax Returns obtained in the ordinary course of business), (E) commence, settle or compromise any dispute, claim, notice, negotiation, audit report or assessment with respect to a material amount of Taxes with a Taxing Authority or (F) fail to timely file any material Tax Return (taking into account applicable extensions), except, in the case of each of the foregoing clauses (A)–(F), to the extent required by applicable Law;

 

54 
[image: ]

 

 

(xiii)         make any change in any accounting or financial reporting methods, principles or practices, except as required by changes in GAAP or applicable Law;

 

(xiv)         except in the ordinary course of business, (A) enter into, cancel, modify, terminate or renew any Material Contract, or (B) transfer, assign, waive or release, in whole or in part, any rights or interests (other than any de minimis rights or interests) in or under any Material Contract;

 

(xv)          enter into any Company Related Party Contract or consummate any transaction with any Company Related Party, in each case, other than with respect to Company Employees, compensatory arrangements or employee benefit plans in the ordinary course of business;

 

(xvi)         other than Tax actions, which shall be governed solely by Section 4.01(b)(xii), commence, waive, release, assign, settle or compromise, or agree, offer or propose to commence, waive, release, assign, settle or compromise any pending, potential or threatened Action that (A) involves the payment of monetary damages that exceed, individually or in the aggregate, $5,000,000, (B) imposes injunctive relief against the Company, any Company Subsidiary or any Affiliate thereof (including any Affiliate of Parent, the Company, any Company Subsidiary or Affiliate thereof the following the Closing), or (C) imposes any material restriction on the operations of the Company or any of the Company Subsidiaries or any Affiliate of Parent that would be effective following the Closing;

 

(xvii)        enter into any new line of business that is different from the business of the Company and the Company Subsidiaries as of the date hereof;

 

(xviii)       (A) enter into any Contract with any existing investor in a Company Fund or any Company Client (in such existing investor’s capacity as such), in each case, granting concessions on economic terms with respect to such Company Fund or such Company Client’s Advisory Agreement, unless such concessions are materially consistent with relationship discounts or other terms provided to existing or past investors or Company Clients of similar size or strategic importance, or (B) except to the extent permitted by the foregoing clause (A), agree to an amendment or waiver of the provisions of the applicable Advisory Agreement or Fund Documentation that has the effect of adjusting the amount of revenues payable by any Company Client to the Company and the Company Subsidiaries, or adjusting the timing of payment of such amounts, or (C) enter into any other material amendment or modification of the terms of, or material waiver under, any Advisory Agreement or Fund Documentation, or any other accommodations (provided that the consent of the Buyer Parties shall not be unreasonably withheld, conditioned or delayed in respect of any action restricted by the foregoing clause (C));
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(xix)          take, or fail to take, any action that would, or would reasonably be expected to, have a material adverse effect on any of the Regulatory Licenses held by the Company Parties or the Company Funds;

 

(xx)           materially amend or modify any Existing Fund Credit Agreement in a manner that would reasonably be expected to (1) adversely affect the Company and the Company Subsidiaries’ ability to obtain the consents described in Section 5.03(b) or (2) cause a Company Fund thereunder to be in breach of its terms as a result of the consummation of the Transactions;

 

(xxi)          accelerate the collection of material accounts receivable, defer the payment of material accounts payable or otherwise alter or amend practices with respect to working capital outside the ordinary course of business;

 

(xxii)        cancel or allow to terminate any insurance policy or allow any of the coverage thereunder to lapse, unless simultaneously with such cancellation, termination or lapse replacement coverage substantially equal to or greater than the existing coverage is in full force and effect with no gap in coverage;

 

(xxiii)        make any material adverse change to the operation or security of IT Systems of, or policies or measures regarding compliance with Privacy Legal Requirements by, the Company Parties and Company Funds (or, to the Knowledge of the Company, those of a Portfolio Investment), except for those required by applicable Law;

 

(xxiv)       (A) purchase any real property; or (B) enter into any new lease agreement with respect to real property that is not leased by the Company or a Company Subsidiary as of the date hereof; or

 

(xxv)        authorize, resolve, commit or agree to take any of the actions described in this Section 4.01(b).

 

(c)            Notwithstanding anything to the contrary contained herein, neither Buyer Party shall have any right under this Agreement to, directly or indirectly, control or direct the operations of the Company and/or the Company Subsidiaries prior to the Closing.  

56 
[image: ]

 

 

ARTICLE V

 

ADDITIONAL AGREEMENTS

 

Section 5.01      Exclusivity. Between the date of this Agreement and the earlier of the Closing and the termination of this Agreement in accordance with its terms (the “Exclusivity Period”), the Company shall not, and shall cause the Company Subsidiaries and its and their respective Representatives not to, directly or indirectly, solicit, initiate or knowingly facilitate or encourage the submission of any Acquisition Proposal or enter into any agreement with respect to any Acquisition Proposal. The Company shall, and shall cause the Company Subsidiaries and its and their respective Representatives to, immediately cease any and all existing activities, discussions or negotiations with any parties conducted prior to the date of this Agreement with respect to any Acquisition Proposal, shall request the return or destruction of all confidential information provided to any such parties by or on behalf of the Company (to the extent permitted by and in accordance with applicable non-disclosure agreements) and immediately terminate all physical and electronic data room access previously granted to such parties. The Company shall promptly advise the Buyer Parties of any inquiry, indication of interest, proposal or offer relating to an Acquisition Proposal that the Company receives during the Exclusivity Period. Notwithstanding anything herein to the contrary, this Section 5.01 shall not restrict the Company from initiating or maintaining any communications with any Person, in each case, in the ordinary course of business and unrelated to any acquisition, merger or other similar transaction involving the Company’s business or other Acquisition Proposal. Notwithstanding anything to the contrary contained in this Agreement, nothing herein shall be deemed to prohibit the Company, the Company Subsidiaries or their respective Representatives (i) from engaging in discussions with the acquiror in respect of the Buyer Acquisition, as well as the Affiliates and Representatives thereof, in each case in connection with the Transactions and the related direct and indirect implications on the Company Business or (ii) on or following January 5, 2027, from engaging in discussions with SBG and its Affiliates and Representatives in connection with, and/or consummating, a direct acquisition (regardless of form) of the Company and/or any of its Affiliates by SBG and/or any of its Affiliates.  

Section 5.02      Access to Information; Confidentiality Agreement.

 

(a)            Subject to applicable Law, between the date of this Agreement and the earlier of the Closing and the termination of this Agreement in accordance with its terms, upon reasonable notice, the Company shall, and shall cause each Company Subsidiary, to, solely for the purpose of facilitating the consummation of the Transactions, (i) afford to the Buyer Parties and their respective Representatives reasonable access during normal business hours to the officers, employees, agents, properties, books, Contracts and records of the Company and the Company Subsidiaries (other than any of the foregoing that relate to the negotiation and execution of this Agreement or any Ancillary Agreement or any proposals from other parties relating to any competing or alternative transactions) and (ii) furnish reasonably promptly to the Buyer Parties and their respective Representatives such information concerning their business, personnel, assets, liabilities and properties as the Buyer Parties may reasonably request; provided that (A) the Buyer Parties and their respective Representatives shall conduct any such activities in such a manner as not to interfere unreasonably with the business or operations of the Company or any Company Subsidiary, and (B) the Buyer Parties shall not be permitted to use such access to perform any invasive or subsurface environmental sampling, monitoring or testing at such properties. Notwithstanding the foregoing in this Section 5.02, no such access shall be permitted to the extent that it would require the Company or any Company Subsidiary to disclose information (i) in a manner that would jeopardize attorney-client privilege or attorney work-product privilege, (ii) violate applicable Law, (iii) that would be commercially sensitive or constitute a trade secret, (iv) that would result in a material breach of any preexisting Contract to which the Company or any Company Subsidiary is a party or (v) that would result in the disclosure of information that would reasonably be expected to be used in any lawsuit or arbitral proceeding filed in connection with, and concerning, this Agreement and the Transactions, in which the Company and its Affiliates, on the hand, and the Buyer Parties and their Affiliates, on the other hand, are adverse parties; provided that, in the case of the foregoing clauses (i), (ii) and (iv), the Company shall use, and shall cause the Company Subsidiaries to use, commercially reasonable efforts to provide such access (or as much access as is possible) or develop an alternative method of providing such access, at Parent’s sole expense, in a manner that does not result in such jeopardy, violation, contravention or breach.  
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(b)            Until the Closing, all information provided pursuant to this Section 5.02 will be subject to the terms of that certain Mutual Confidentiality

Agreement, dated as of November 4, 2024, between the ACP and DigitalBridge Acquisitions, LLC, as supplemented by that certain Addendum to the

Mutual Confidentiality Agreement, dated June 18, 2025 (the “Confidentiality Agreement”). Notwithstanding anything in the Confidentiality Agreement to

the contrary, the Confidentiality Agreement shall be deemed to be terminated at the Closing and Parent and the Company shall take any action necessary to

give effect thereto.

 

(c)            Notwithstanding anything to the contrary in the Confidentiality Agreement, the parties agree that the Buyer Parties may disclose this Agreement (and any other information reasonably necessary in connection therewith) to any bona fide credit institution (actual or potential) financing sources in connection with any financing or a subsequent refinancing, any agents or professional advisers of any such person and/or any rating agency, in each case solely in connection with any such financing and/or such refinancing, in each case to the extent the recipients of such information are bound by customary confidentiality obligations; provided that the Buyer Parties shall remain responsible for any failure by such financing sources, agents or professional advisers of any such person and/or any rating agency to keep confidential any information disclosed pursuant to this Section 5.02(c).  

Section 5.03      Efforts.

 

(a)            Upon the terms and subject to the conditions set forth in this Agreement, the parties to this Agreement shall use their respective commercially reasonable efforts to, and assist and cooperate with the other parties to this Agreement to, cause the conditions to Closing to be satisfied as promptly as practicable and to consummate and make effective the Transactions; provided that the parties’ obligations in connection with obtaining or making filings, approvals, consents, waivers, notices, notifications, petitions, statements, registrations, submissions of information, applications and

expirations of waiting periods from or with respect to applicable Laws and Governmental Entities shall be governed by the Regulatory Efforts Agreement.  

(b)            Without limiting the foregoing, between the date of this Agreement and the Closing, the Company shall, and shall cause each Company

Subsidiary to, use commercially reasonable efforts to obtain all Consents from Persons (other than Governmental Entities) required in connection with the

Transactions; provided that, notwithstanding anything to the contrary in this Agreement, in no event shall any of the Buyer Parties have any obligation to

pay or commit to pay any amount or incur any obligation or grant any concession or accommodation (financial or otherwise) in favor of any such Person,

or commence or participate in any Action, in order to obtain any such Consent; provided, further, that, notwithstanding anything to the contrary in this

Agreement, in no event shall the Company or any Company Subsidiary pay or commit to pay any amount or incur any obligation or grant any concession

or accommodation (financial or otherwise) in favor of any such Person, or commence or participate in any Action, in order to obtain any such Consent, in

each case without the prior written consent of Parent.
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Section 5.04      Notification. Between the date of this Agreement and the earlier of the Closing and the termination of this Agreement in accordance with its terms, the Company shall give prompt (and in any event within three (3) Business Days) written notice to Parent, and Parent shall give prompt (and in any event within three (3) Business Days) written notice to the Company, of (a) the breach or failure to be true and correct of any representation or warranty made by it contained in this Agreement (including any event that would, at Closing, cause a representation or warranty to be breached or fail to be true and correct), which breach or failure to be true and correct would reasonably be expected to give rise to the failure of a condition in Section 6.02(b) or Section 6.03(a), as applicable, or (b) the failure by it to comply with or satisfy in any material respect any covenant or agreement to be complied with or satisfied by it under this Agreement that would reasonably be expected to give rise to the failure of a condition in Section 6.02(d) or Section 6.03(c); provided that (i) no such notification shall affect the representations, warranties, covenants or agreements of the parties or the conditions to the obligations of the parties under this Agreement and (ii) any failure to give any such notification shall not in and of itself be deemed to constitute the failure of any condition set forth in Section 6.02 or Section 6.03, as applicable, to be satisfied.  

Section 5.05      Public Announcements. The parties agree that the initial press release to be issued with respect to the Transactions following execution of this Agreement (the “Announcement”) shall be in the form heretofore agreed to by the parties. (a) The parties shall not, and shall cause their Affiliates not to, issue any press release or make any other public statements with respect to the Transactions without the prior written consent of Parent and, prior to the Closing, the Company and, to the extent such press release or public statement references SBG or its Affiliates or the Buyer Acquisition, shall consult in good faith with SBG prior to issuing (or approving or consenting to the issuance of) any such press release or public statement, and (b) the Buyer Parties shall not, and shall cause their Affiliates not to, issue or approve or consent to the issuance of any press release, or make or approve or consent to the making of any other public statements with respect to the Buyer Acquisition to the extent that the Transactions or the Company (or any of its Affiliates) are referenced therein, except in each case as may be required by applicable Law, court process or the rules and regulations of any national securities exchange or national securities quotation system; provided that, unless the applicable circumstances preclude the proposing party’s ability to do so, the party proposing to issue (or approve or consent to the issuance of) any press release or to make (or approve or consent to the making of) any other public statement (for the avoidance of doubt, including any proxy statement, proxy statement supplement or similar disclosure in connection with the Buyer Acquisition to the extent such proxy statement, proxy statement supplement or similar disclosure specifically references to or describes the Company or any of its Affiliates, the Company Business, the Transactions or this Agreement), in each case as applicable, in compliance with any such disclosure obligations shall consult in good faith with the other party hereto and, to the extent such disclosure references SBG or its Affiliates or the Buyer Acquisition, with SBG, prior to doing so. Notwithstanding anything to the contrary in this Section 5.05, SBG and its Affiliates may issue or approve or consent to the issuance of any press release, or make or approve or consent to the making of any other public statement, that specifically references the Company or any of its Affiliates, in each case to the extent required to be made in connection with the public reporting obligations of SBG or any of its Affiliates to the extent required by applicable Law, court process or the rules and regulations of any national securities exchange or national securities quotation system; provided that SBG shall use commercially reasonable efforts to give to the Company prior written notice and a copy of such press release or public notice in advance of the issuance thereof to the extent reasonably practicable and permitted by applicable Law. Notwithstanding the foregoing, this Section 5.05 shall not apply to any press release or other public statement made by any of the parties that is consistent in all material respects with the Announcement and does not contain any information relating to this Agreement, the Ancillary Agreements or the Transactions or the Buyer Parties, the Company or any of their respective Affiliates that has not been previously announced or made public in accordance with the terms of this Agreement. Subject to the other terms of this Agreement, this Section 5.05 shall not prohibit any party from communicating on a confidential basis with third parties to the extent necessary for the purpose of seeking any third-party consent (including the Client Consents) in accordance with the terms of this Agreement.  
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Section 5.06      Employee Matters.

 

(a)            For a period of 12 months immediately following the Closing (or, if shorter, until the date of the relevant Continuing Employee’s

employment termination), Parent shall provide each Company Employee who remains employed at the Closing (each, a “Continuing Employee”) with

(i) base salary or wage rate, as applicable, and target annual short-term cash bonuses that are no less favorable than base salary or wage rate, as applicable,

and target annual short-term cash bonuses provided to such Continuing Employee immediately prior to the Closing and (ii) other employee benefits

(excluding long-term incentive, equity or equity-based compensation, non-qualified deferred compensation, change-in-control, retention or transaction-

based, defined benefit pension and post-retirement welfare benefits) that are substantially comparable in the aggregate to the employee benefits provided to

similarly-situated employees of Parent. In the event that any Continuing Employee is terminated without cause by Parent within the 12-month period

immediately following the Closing, Parent agrees that it shall provide severance to such Continuing Employee in accordance with Section 5.06(a) of the

Company Disclosure Letter.

 

(b)            Parent agrees that, from and after the Closing Date, Parent or its Affiliates shall cause the Continuing Employees to be granted credit for all

service with the Company or any Company Subsidiary (including any predecessors thereof) earned prior to the Closing Date for purposes of eligibility to

participate, vesting and determining levels of benefits (other than with respect to any long-term incentive or equity or equity-based arrangements) under

any benefit or compensation plan, program, policy, agreement or arrangement that is sponsored by or may be established or maintained by Parent or its

Affiliates on or after the Closing Date (the “New Plans”) to the same extent as such Continuing Employee was entitled to credit for such service under the

corresponding Benefit Plan in which such Continuing Employee participated immediately prior to the Closing Date; provided, however, that the foregoing

shall not apply (w) with respect to benefit accrual under any defined benefit pension plan or benefit plan that provides for post-employment welfare or

retiree welfare benefits, (x) to the extent that it would result in a duplication of benefits, (y) to any newly established benefit plan in which similarly-situated

employees of Parent or its Affiliates do not receive credit or (z) under any benefit plan that is a frozen plan or provides grandfathered benefits. In addition,

Parent hereby agrees that Parent or its Affiliates shall use commercially reasonable efforts to (i) cause to be waived all pre-existing condition exclusions,

actively-at-work requirements, eligibility waiting periods, evidence of insurability requirements and similar limitations under any New Plans to the extent

waived, inapplicable or satisfied by a Continuing Employee (or spouse or dependent thereof) under any Benefit Plan as of the Closing Date and (ii) cause

any deductible, co-insurance and out-of-pocket expenses incurred on or before the Closing Date by any Continuing Employee (or spouse or dependent

thereof) to be taken into account for purposes of satisfying applicable deductible, coinsurance and out-of-pocket provisions after the Closing Date under

any applicable New Plan in the year of initial participation, to the extent paid, incurred or satisfied under the corresponding Benefit Plan prior to the

Closing Date.
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(c)            Parent agrees that, from and after the Closing Date, Parent or its Affiliates shall assume and agree to perform and be bound by, or cause the Company to assume and agree to perform and be bound by, the agreements set forth on Section 5.06(c) of the Company Disclosure Letter.  

(d)            401(k) Plan Termination. If requested by Parent in writing at least thirty (30) Business Days prior to the Closing Date, to the extent

permitted by applicable Law and the terms of the applicable plan or arrangement, ACHP II shall execute resolutions to cause the Company’s 401(k) plan

(the “Company 401(k) Plan”) to be terminated effective immediately prior to the Closing Date, contingent on the occurrence of the Closing. In the event

that Parent requests that the Company 401(k) Plan be terminated, ACHP II shall provide Parent with such termination resolutions (the form and substance

of which shall be subject to review and approval by Parent, whose approval shall not be unreasonably withheld) no later than the day immediately

preceding the Closing Date. If the Company 401(k) Plan is terminated, then as of or as soon as administratively practicable following the Closing Date,

Parent shall make available to Continuing Employees a defined contribution retirement savings plan intended to meet the tax-qualification provisions of

Sections 401(k) and 401(a) of the Code that is sponsored by Parent (or an Affiliate thereof) (“Parent’s 401(k) Plan”). Parent shall take all steps necessary to

ensure that Parent’s 401(k) Plan accepts “eligible rollover distributions” (within the meaning of Section 401(a)(31) of the Code) that include cash and

promissory notes evidencing loans on behalf of Continuing Employees.

 

(e)            Nothing contained in this Section 5.06, express or implied, (i) is intended to create or confer upon any Company Employee any right to

continued employment for any period or continued receipt of any specific employee benefit, or shall constitute an amendment to or any other modification

of any benefit plan, (ii) shall prohibit, alter or limit Parent’s ability to amend, modify or terminate any particular benefit plan, program, agreement or

arrangement, including any Benefit Plan, or (iii) is intended to confer upon any Person (including employees, retirees or dependents or beneficiaries of

employees or retirees) any rights under or with respect to any plan, program or arrangement described in or contemplated by this Agreement, or any rights

as a third-party beneficiary of this Agreement.

 

Section 5.07      Indemnification and Insurance.

 

(a)            Subject to applicable Law, for a period of six years following the Closing Date, Parent or its applicable Affiliate shall cause the Company

and the Company Subsidiaries, as applicable, to fulfill and honor in all respects the obligations of the Company and the Company Subsidiaries to indemnify

and hold harmless, provide advancement of expenses, exculpation and other limitations on liability to, each person who is now, or at any time prior to the

Closing has been, an officer, director, manager, employee or member of any Company Party (each, together with such person’s heirs, executors or

administrators, “Company Indemnified Party”), in respect of acts, omissions, circumstances or events existing or occurring at or prior to the Closing, in

each case, to the same extent such Company Indemnified Parties are indemnified, held harmless or exculpated or have the right to advancement of

expenses or other limitation of liability as of the date of this Agreement by the Company or any of its Subsidiaries pursuant to, as applicable, the Company

Organizational Documents and the Organizational Documents of each Company Subsidiary, in each case, as in effect on the date hereof; provided, that any

payment of expenses in advance of the final disposition of any Action shall be made only upon receipt of an undertaking by such Company Indemnified

Party to repay all amounts advanced if it should be ultimately determined that such Company Indemnified Party is not entitled to any indemnification or

reimbursement of such expenses. For the same such period, the Company Organizational Documents and the Organizational Documents of each Company

Subsidiary will contain provisions with respect to exculpation, reimbursement, contribution, advancement of expenses and indemnification in respect of

Actions to the extent arising out of or relating to actions or inactions by any officer of the Company or any Company Subsidiary prior to the Closing that

are at least as favorable to the Company Indemnified Parties as those contained in the Company Organizational Documents and the Organizational

Documents of each Company Subsidiary as in effect on the date hereof, which provisions will not be amended, repealed or otherwise modified in any

manner that would adversely affect the rights of any Company Indemnified Party thereunder. Each Company Indemnified Party shall be an express third-

party beneficiary of this Section 5.07.
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(b)            In the event Parent, the Company, any Company Subsidiary or any of their respective successors or assigns (i) consolidates with or merges

into any other Person and shall not be the continuing or surviving corporation or entity in such consolidation or merger or (ii) transfers all or substantially

all of its properties and assets to any Person, then, in each such case, to the extent necessary, proper provision shall be made so that the successor or assign

of Parent, the Company or such Company Subsidiary, as the case may be, shall assume the obligations set forth with respect to Parent, the Company or

such Company Subsidiary, as the case may be, in this Section 5.07.

 

(c)            The Buyer Parties shall purchase (at its sole expense) and maintain in full force and effect as of the Closing, a six year “tail” policy, on terms and conditions no less advantageous to the Company Indemnified Parties than the existing directors’ and officers’ liability insurance and fiduciary insurance maintained by the Company and the Company Subsidiaries as of the date of this Agreement, covering claims arising from facts, events, acts or omissions that occurred at or prior to the Closing, including the Transactions; provided, that in no event shall such “tail” policy have an annual premium in excess of 300% of the last annual premium (such amount, the “Company Maximum Premium”) paid by the Company or its Affiliates for such directors’ and officers’ liability insurance and fiduciary insurance currently in effect as of the date of this Agreement; provided, further, that if terms and conditions no less advantageous than the existing directors’ and officers’ liability insurance and fiduciary insurance for the Company cannot be obtained or can be obtained only by paying an annual premium in excess of the applicable Company Maximum Premium, the Buyer Parties may obtain as much similar insurance as is reasonably practicable for an annual premium equal to the applicable Company Maximum Premium.  
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Section 5.08      Fees and Expenses.

 

(a)            Except as otherwise set forth in this Agreement, whether or not the Transactions are consummated, all fees and expenses incurred in connection with the Transactions shall be paid by the party incurring such fees or expenses.  

(b)            ACHP II shall use commercially reasonable efforts to cause each payee of Transaction Expenses of the types referred to in clause (i) of the

definition thereof (other than Transaction Expenses payable to Company Employees through the Company’s payroll) to submit, prior to the delivery of the

Estimated Closing Statement, a written invoice for the full amount of unpaid Transaction Expenses owed to such payee (“Invoices”) in connection with this

Agreement, the Ancillary Agreements and the Transactions.

 

Section 5.09      Termination of Company Related Party Contracts. Except as set forth on Section 5.09 of the Company Disclosure Letter, at or prior to the Closing, all Company Related Party Contracts (other than (a) trade accounts payable arising in the ordinary course of business and (b) for the avoidance of doubt, any Ancillary Agreement entered into in connection with Transactions and the Organizational Documents of the Company Funds and the General Partner Entities) shall be terminated, and all liabilities and obligations thereunder shall have been satisfied without any post-Closing payment by or obligations or liability of the Company or any Company Subsidiary, in each case, as of immediately prior to the Closing.  

Section 5.10      Tax Matters.

 

(a)            Transfer Taxes. Notwithstanding anything to the contrary in this Agreement or the Ancillary Agreements, all stock transfer, real estate

transfer, sales, use, documentary, registration, stamp, stamp duty, stamp duty reserve tax, recording and other similar Taxes incurred in connection with the

Transactions (“Transfer Taxes”) shall be borne by 50% by the Buyer Parties and 50% by the Company. Parent and the Company shall reasonably cooperate

to prepare and timely file any Tax Returns relating to Transfer Taxes.

 

(b)            Purchase Price Allocation. Within 120 days after the Closing Date, ACHP II shall prepare (or cause to be prepared) and deliver (or cause to be delivered) to Parent for Parent’s review, comment and consent (such consent not to be unreasonably conditioned, withheld or delayed) a statement allocating the purchase price (as determined for Tax purposes) among the assets of the Company and the Company Subsidiaries consistent with the principles of Sections 741, 751, 755 and 1060 of the Code and the Treasury Regulations promulgated thereunder (the “Draft Purchase Price Allocation”). ACHP II shall consider in good faith any reasonable comments received from Parent on the Draft Purchase Price Allocation during the 60-day period ending after Parent’s receipt of the Draft Purchase Price Allocation. If, during such 60-day period, Parent notifies ACHP II in writing that Parent objects to one or more items reflected in the Draft Purchase Price Allocation, then Parent and ACHP II shall negotiate in good faith to resolve such disputed items. If Parent and ACHP II are not able to resolve any such disputed items during the 60-day period ending after the delivery of Parent’s comments to ACHP II, then Parent and ACHP II shall submit the disputed items to the Independent Expert for its determination in accordance with the procedures specified in Section 1.04(b), applied mutatis mutandis (including the provisions set forth therein for the sharing of costs). The Draft Purchase Price Allocation as agreed to by Parent and ACHP II and/or as determined by the Independent Expert shall become the final Purchase Price Allocation, which shall reflect that no amount of the final purchase price is allocated to the Transaction Restrictive Covenant Agreements (the “Final Purchase Price Allocation”). The parties agree to prepare all Tax Returns and to report all items for Tax purposes consistent with the Final Purchase Price Allocation as finalized under this Section 5.10(b), unless otherwise required pursuant to a final “determination” within the meaning of Section 1313(a)(1) of the Code.  
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(c)            Pre-Closing Tax Returns/Audits.

 

(i)            ACHP II shall prepare or cause to be prepared any Tax Return of the Company or any Company Subsidiary for any Pre-Closing Tax Period that ends on or prior to the Closing that is a Flow-Through Tax Return and that has not been filed as of the Closing Date; provided that ACHP II shall permit Parent to review and comment on any such Flow-Through Tax Return. ACHP II shall deliver to Parent each such Flow-Through Tax Return prepared by ACHP II pursuant to the foregoing sentence no later than fifteen (15) Business Days prior to the due date of such Flow-Through Tax Return and shall implement any reasonable comments timely provided by Parent thereon. For the avoidance of doubt, the portion of the Tax Return of any Company Subsidiary or other entity in which the Company or any Company Subsidiary owns an interest, in each case, that is a tax partnership and for which the taxable year with respect to the Company (or Company Subsidiary) ends as a result of the transactions contemplated by this Agreement under Section 706 of the Code (or any comparable provision of state, local or non-U.S. Law) shall be subject to the provisions of this Section 5.10(c)(i).

 

(ii)            ACHP II shall have the right (but not the obligation), at ACHP II’s expense without reimbursement from Parent, the Company or any Company Subsidiary, to control any Tax audit, contest or proceeding relating to any Flow-Through Tax Return of a Pre-Closing Tax Period that ends on or prior to the Closing Date (a “Company Tax Matter”); provided that (A) ACHP II shall provide Parent with notice of and updates regarding material developments with respect to such Company Tax Matter, (B) Parent shall have the right to participate in all stages of such Company Tax Matter (at its sole cost and expense), and (C) ACHP II shall not settle, compromise and/or concede any such Company Tax Matter without the prior written consent of Parent, which shall not be unreasonably withheld, delayed or conditioned.

 

(iii)            Parent shall prepare or cause to be prepared (A) any Tax Return of the Company or any Company Subsidiary for any Straddle Period that is a Flow-Through Tax Return and (B) Tax Return of the Company or any Company Subsidiary for any Pre-Closing Tax Period (including the pre-Closing portion of any Straddle Period) that is not a Flow-Through Tax Return and in each case that has not been filed as of the Closing Date; provided that Parent shall prepare any such Tax Return in a manner consistent with the past practices of the Company and the Company Subsidiaries in preparing similar Tax Returns (as applicable) unless otherwise required by applicable Law; provided, further, that, Parent shall deliver to ACHP II each such Flow-Through Tax Return prepared by Parent pursuant to the foregoing sentence no later than fifteen

(15) Business Days prior to the due date of such Flow-Through Tax Return and shall implement any reasonable comments timely provided by ACHP II thereon.
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(iv)            Parent shall have the right (but not the obligation) to control any Tax audit, contest or proceeding relating to any Tax Return prepared by Parent pursuant to Section 5.10(c)(iii) (a “Buyer Tax Matter”); provided that (A) Parent shall provide ACHP II with notice of and updates regarding material developments with respect to such Buyer Tax Matter, (B) ACHP II shall have the right to participate in all stages of such Buyer Tax Matter that relates to the Tax Returns prepared pursuant to Section 5.10(c)(iii)(A) (at ACHP II’s expense without reimbursement from Parent, the Company or any Company Subsidiary), and (C) Parent shall not settle, compromise and/or concede any such Buyer Tax Matter that relates to the Tax Returns prepared pursuant to Section 5.10(c)(iii)(A) without the prior written consent of ACHP II, which shall not be unreasonably withheld, delayed or conditioned.

 

(d)            Tax Cooperation. Parent and ACHP II shall, and shall cause the Company and their respective Affiliates to, reasonably cooperate in connection with (i) the preparation and filing of any Tax Return, including by maintaining and making available to each other all records necessary in connection with Taxes, and (ii) the conduct of any audit, litigation or other proceeding with respect to all taxable periods relating to Taxes (including forwarding any written notifications or other communications from any Taxing Authority relating to any Tax Returns with respect to the Company or any of its Subsidiaries that relate to any Tax Returns described in Section 5.10(c) or which were filed on or before the Closing Date). The party requesting such cooperation shall bear the reasonable out-of-pocket expenses of the other party.  

(e)            Intended Tax Treatment. With respect to the transactions described in each Rollover Agreement and the Merger, the parties intend that for U.S. federal (and applicable state and local) income Tax purposes: (i) the contribution of the Rollover Holders’ Company Rollover Interests to the Rollover Entity in exchange for equity interests therein shall be treated as a tax-deferred transaction under Section 351(a) of the Code; (ii) the contribution by the Rollover Holders of such equity interests in the Rollover Entity to Duncan HoldCo II, LLC, a Delaware limited liability company, in exchange for equity interest therein shall be treated as a tax-deferred transaction under Section 721(a) of the Code; (iii) the contribution by Duncan HoldCo II, LLC of such equity interests in the Rollover Entity to Duncan HoldCo III, LLC, a Delaware limited liability company, shall be treated as a disregarded transaction for U.S. federal income Tax purposes; and (iv) the contribution of the Company Rollover Interests by the Rollover Entity to OpCo, shall, together with the Merger, be treated as a partnership merger described in U.S. Treasury Regulations Section 1.708-1(c)(3)(i), pursuant to which the parties agree to treat OpCo as purchasing each Company Owner’s partnership interest in the Company in accordance with the partnership interest “buyout” rule set forth in U.S. Treasury Regulations Section 1.708-1(c)(4). Following the Closing, (x) OpCo shall contribute its interests in the Company to Digital Bridge OP Subsidiary, LLC, a Delaware limited liability company, which shall be treated as a disregarded transaction for U.S. federal income Tax purposes, and (y) immediately thereafter, Digital Bridge OP Subsidiary, LLC shall contribute such interests to Digital Bridge Investment Holdco, LLC, a Delaware limited liability company, which shall be treated as a tax-deferred transaction under Section 351(a) of the Code. The parties agree to prepare all Tax Returns and to report all items for Tax purposes consistent with the foregoing unless otherwise required pursuant to a final “determination” within the meaning of Section 1313(a)

(1) of the Code.
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(f)            Certain Tax Elections. To the extent applicable and not already in effect, the Company, each Company Subsidiary that is treated as a

partnership for U.S. federal income tax purposes shall have in effect the election described in Section 754 of the Code with respect to the taxable year that

includes the Closing Date. The parties agree that to the maximum extent permitted by Law, any such entity that is treated as a partnership for U.S. federal

income Tax purposes shall, if requested by Parent, make a timely election under Section 6226(a) of the Code (and any corresponding elections under state

and local law) with respect to any Tax audit, contest or proceeding for a Pre-Closing Tax Period or Straddle Period to treat a “partnership adjustment” as an

adjustment to be taken into account by the applicable partners in such partnership in accordance with Section 6226(b) of the Code and ACHP II shall

cooperate with respect to the foregoing.

 

(g)            Straddle Periods. For purposes of this Agreement, in the case of Straddle Period, the amount of any Taxes of the Company based upon or

measured by net income or gain which relate to the Pre-Closing Tax Period will be determined based on an interim closing of the books as of the close of

business on the Closing Date (and for such purpose, the taxable period of any partnership or other pass-through entity in which the Company holds a

beneficial interest will be deemed to terminate at such time); provided, that exemptions, allowances or deductions that are calculated on an annual basis

shall be allocated between the period ending on and including the Closing Date and the period beginning after the Closing Date in proportion to the number

of days in each period; provided, further, that any “extraordinary items” (within the meaning of Section 1.706-4(e)(2) of the Treasury Regulations) arising

on the Closing Date but after the Closing shall be consistently reported by the parties in accordance with Section 1.706-4(e)(1) of the Treasury Regulations

(without regard to Section 1.706-4(e)(3) of the Treasury Regulations). The amount of Taxes other than Taxes of the Company based upon or measured by

net income or gain for a Straddle Period which relate to the Pre-Closing Tax Period will be deemed to be the amount of such Tax for the entire taxable

period multiplied by a fraction, the numerator of which is the number of days in the portion of the taxable period ending on the Closing Date and the

denominator of which is the number of days in such Straddle Period.

 

(h)            Post-Closing Actions. Except as otherwise expressly set forth herein, neither Parent nor any of its Affiliates (including on or after the

Closing Date, the Company and any of its Subsidiaries) shall (i) file (except as set forth in Section 5.10(c)) a Flow-Through Tax Return of the Company or

any of its Subsidiaries, or re-file or amend a Flow-Through Tax Return of the Company or any of its Subsidiaries, in each case, for a Pre-Closing Tax

Period or Straddle Period, (ii) extend or waive the applicable statute of limitations with respect to a Flow-Through Tax Return of the Company or any of its

Subsidiaries for a Pre-Closing Tax Period or Straddle Period except in connection with a Buyer Tax Matter, (iii) file any ruling request or voluntarily

approach any Taxing Authority or enter into any voluntary disclosure with any Taxing Authority regarding any Flow-Through Tax Returns of the Company

or any of its Subsidiaries for a Pre-Closing Tax Period or Straddle Period, (iv) make or change any Tax election with respect to any Flow-Through Tax

Returns of the Company or any of its Subsidiaries for any Pre-Closing Tax Period or Straddle Period, in each case, without the prior written consent of

ACHP II (not to be unreasonably withheld, conditioned or delayed).
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(i)            JetCo. Notwithstanding anything else in this Agreement, from and after the Closing, each Company Owner (other than PHP and WSI) shall indemnify and hold harmless, and pay and reimburse, the Buyer Parties and each of its Affiliates (including the Company and Company Subsidiaries after the Closing) (collectively, the “Buyer Indemnified Parties”) for any and all Actions, claims, damages, liabilities, obligations, costs, expenses, losses, judgments, fines, debts or other demands of any kind suffered or incurred by any Buyer Indemnified Party solely to the extent relating to, arising from or resulting from any Taxes of ALCH II, LLC (“JetCo”) or Taxes imposed on the Company or Company Subsidiaries in connection with JetCo and its operations and assets, in each case, whether relating to events, occurrences or circumstances occurring prior to or after Closing.  

Section 5.11      Client Consents.

 

(a)            As promptly as practicable and in any case within twenty (20) Business Days following the date of this Agreement, the Company shall (at

its sole cost and expense) (i) send, or cause the relevant General Partner Entity or Company Fund Manager to send, a notice to consent to an “assignment”

under the Investment Advisers Act, to the requisite limited partners, shareholders or other investors of each Company Client, or, if expressly permitted

pursuant to the applicable Fund Documentation in connection with obtaining Client Consent, the limited partner advisory committee, board or other

governing body of such Company Client, in each case solely to the extent a Client Consent is required in connection with the consummation of the

Transactions for such Company Client, by written letter in form and substance reasonably acceptable to Parent (each, a “Company Client Notice”)

announcing the entry by the Buyer Parties and the Company into this Agreement and (ii) use commercially reasonable efforts to obtain each applicable

Client Consent. Any notice described in the immediately preceding sentence shall (A) comply with, and be delivered in compliance with, applicable Law

and the terms of any applicable Fund Documentation and Advisory Agreement, (B) be by means of the written letter described in the immediately

preceding sentence and (C) include a reference to and description of the transactions contemplated by the Buyer Acquisition. If the applicable Fund

Documentation in respect of any Company Client does not expressly require prior written consent or otherwise prohibit “negative consent” (i.e., deemed

consent as a consequence of a failure to object or reject a request for consent), such Company Client shall be deemed to be a Consenting Company Client if

the requisite number of limited partners, shareholders or other investors of such Company Client, or, if expressly permitted pursuant to the applicable Fund

Documentation in connection with obtaining Client Consent, the limited partner advisory committee, board or other governing body of such Company

Client, do not object in writing to such request for Client Consent by the later of (i) 45 days after delivery of such request or (ii) such longer period as may

be required by such Fund Documentation.

 

(b)            The Company shall not send (or permit to be sent) any Company Client Notice, including any disclosure, notice and consent materials to be

included therewith in connection with the Transactions, to any Company Client, limited partner, shareholder or other investor in any Company Client

without the review and prior written consent of Parent (such consent not to be unreasonably conditioned, withheld or delayed). Parent may withhold such

consent if it reasonably determines such materials are not in compliance with Laws relating to disclosure of material non-public information to which a

Buyer Party or its respective Affiliates are subject; provided that, if Parent exercises its ability to withhold consent pursuant to this sentence with respect to

any Company Client Notice and such exercise results in such Company Client Notice being sent later than twenty (20) Business Days following the date

hereof as required by Section 5.11(a), then the Company shall not be deemed to be in breach of Section 5.11(a) so long as such Company Client Notice was

reasonably promptly sent following receipt of Parent’s written consent with respect to such Company Client Notice. Notwithstanding anything to the

contrary in this Section 5.11, the Company Client Notices shall include a reference to and description of the transactions contemplated by the Buyer

Acquisition.
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(c)            The Buyer Parties shall reasonably cooperate with the Company and its Affiliates in connection with the obtaining of consents under this Section 5.11, including, if reasonably requested by the Company, participating with the Company in calls and meetings with any Company Client, any limited partner advisory committee of any Company Client and material limited partners or other investors in any Company Client.  

(d)            In no event shall the Company, any Company Subsidiary or any other Person be required to offer or grant any accommodation or alteration

of terms (financial or otherwise) in respect of any Fund Documentation, or pay any fee or other amount, or assume any liability or obligation, in order to

obtain any Client Consent.

 

(e)            Prior to the Closing, without the prior written consent of the Company (such consent not be unreasonably withheld, conditioned or delayed), none of Parent or any of its Affiliates, directors, managers, officers, employees or agents shall, directly or indirectly, intentionally initiate communication with any Company Client, any limited partner, shareholder or other investor in any Company Client or any limited partner advisory committee member in any Company Client, in each case, regarding the Transactions; provided that, notwithstanding the foregoing, no such consent shall be required in connection with communications (i) in the ordinary course of business that do not relate to the Transactions, (ii) as specifically requested by the Company pursuant to Section 5.11(c) or (iii) with existing investors or limited partners of any clients or funds of Parent or its Affiliates, and any bona fide prospective investors with whom Parent or its Affiliates are engaged in the ordinary course, in each case so long as such communication is materially consistent with the contents of the Company Client Notice or any other talking points agreed upon by Parent and the Company in writing prior to the time of such communication. Parent shall keep the Company reasonably apprised of any material written inquiry or other material written or, to its knowledge, oral communication that, to the Knowledge of Parent, is received by Parent, any of its Affiliates or any of their respective Representatives from any Company Client or any investor therein regarding the Transactions. None of Parent or its Subsidiaries shall take any action for the intended purpose of materially and adversely affecting the Company’s ability to obtain any material Client Consent.  

(f)            In connection with obtaining the Client Consents and other actions required by this Section 5.11, at all times prior to Closing, the Company

shall take reasonable steps to keep Parent reasonably informed of the status of obtaining such Client Consents and, upon Parent’s reasonable request, make

available to Parent copies of all such executed Client Consents. Without limiting the foregoing, at the request of Parent from time to time beginning on the

date that is thirty (30) days following the date hereof (such requests not to be made more than weekly), the Company shall deliver to Parent a written report

setting forth (i) the identity of the Company Clients for which a Company Client Notice has been delivered to limited partners, shareholders, other investors

or, if permitted, the members of the limited partner advisory committee in accordance with Section 5.11(a) and the date of delivery of such Company Client

Notice, (ii) the identity of the Company Clients to which no Company Client Notice has been delivered in accordance with Section 5.11(a) and (iii) with

respect to each Company Client, whether it is a Non-Consenting Company Client or a Consenting Company Client and, if such Company Client is a Non-

Consenting Company Client, whether the limited partners, shareholders, other investors or, if permitted, the members of the limited partner advisory

committee of the Company Client have replied to a Company Client Notice. Upon request from Parent, the Company shall promptly provide to Parent

copies of any and all written correspondence between the Company or any Company Subsidiary, on the one hand, and any Company Client, limited partner

or other investor in any Company Client or limited partner advisory committee member of any Company Client, on the other hand, relating to the

Transactions.
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Section 5.12      Certain Pre-Closing Obligations. The Buyer Parties and the Company shall, and shall cause their Affiliates to, reasonably cooperate

in good faith, promptly following the date hereof (and in any event prior to the Closing), (a) to mutually agree on a definitive agreement regarding the post-

Closing operation of the business of the Company and the Company Subsidiaries, containing the terms set forth on Exhibit B (the “Governance

Agreement”), (b) to mutually agree on an investor rights agreement for the benefit of the Company and its direct and indirect equityholders in respect of the

Retained Interests, containing the terms set forth on Exhibit C (the “Retained Interests Agreement”), (c) to implement a long-term incentive plan for the

benefit of the employees of the Company and the Company Subsidiaries (other than the Senior Principals), containing the terms set forth on Exhibit D (the

“Management LTIP”), (d) to implement a long-term incentive plan for the benefit of the Senior Leadership LTIP Recipients, containing the terms set forth

in their respective Requisite Employment Agreements (the “Senior Leadership LTIP”), (e) to mutually agree on a rollover agreement pursuant to which

each Rollover Holder will contribute a portion of such Rollover Holder’s Company Interests to the Rollover Entity in exchange for interests in Parent and

containing the terms set forth on Exhibit E (with respect to each Rollover Holder, a “Rollover Agreement”) and (f) to mutually agree to take the actions set

forth on Schedule 5.

 

Section 5.13      Buyer Acquisition. Prior to the date hereof, Parent has made available to the Company true and complete copies of all definitive

documents (including schedules, annexes, appendixes, exhibits, letter agreements and any other related documents, excluding any portions thereof that

contain personally identifying or other commercially sensitive information) entered into by Parent or its Subsidiaries in respect of the Buyer Acquisition

(collectively, the “Buyer Acquisition Agreements”). Between the date of this Agreement and the Closing, the Buyer Parties shall keep the Company

reasonably and promptly informed of the status of the Buyer Acquisition, including (a) with respect to the date on which the Buyer Acquisition is

contemplated to be consummated and (b) any material modifications, amendments or supplements (or similar) to the terms of the Buyer Acquisition

Agreements. Notwithstanding the foregoing, the Buyer Parties shall not be required to notify the Company of the status of the Buyer Acquisition to the

extent that it would require the Buyer Parties to disclose information (i) in a manner that would jeopardize attorney-client privilege or attorney work-

product privilege or (ii) violate applicable Law; provided that the Buyer Parties shall use commercially reasonable efforts to disclose such information (or

as much information as is possible) or develop an alternative method of providing such information, in a manner that does not result in such jeopardy or

violation.
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Section 5.14      R&W Insurance Policy. Parent acknowledges that it has obtained and caused to be conditionally bound a representations and

warranties insurance policy in connection with this Agreement and the transactions contemplated hereby (the “R&W Insurance Policy”) on or prior to the

date hereof (a copy of which has been provided to the Company). Following the date hereof (including following the Closing), Parent shall not amend or

waive any of the provisions contained in the R&W Insurance Policy in a manner adverse to the Company or the Company Releasing Parties, without the

prior written consent of the Company. The R&W Insurance Policy shall provide that the insurers thereunder irrevocably waive any right of subrogation,

contribution or otherwise against any Company Releasing Party in connection with this Agreement and the Transactions, except in the case of Fraud by the

Company, that the Company and each of the Company Releasing Parties shall be third party beneficiaries with respect thereto, and that R&W Insurance

Policy may not be amended in a manner adverse to the Company or the Company Releasing Parties without the prior written consent of the Company. The

Buyer Parties shall bear, and pay or cause to be paid when due, all of the costs and expenses associated with obtaining the R&W Insurance Policy,

including the premium, broker fee, underwriting fee, due diligence fee, carrier commissions, legal fees for counsel engaged by the underwriter and surplus

lines taxes and fees. Prior to the Closing, the Company shall, and shall cause its Affiliates and Representatives to, reasonably cooperate with Parent and the

R&W Insurance Policy underwriters in connection with the procurement and placement of the R&W Insurance Policy, including by providing access to the

virtual data room (and, upon request, an electronic copy/export of the VDR contents and index) and making available customary diligence materials,

responses and personnel for unwriting calls and information requests.

 

Section 5.15      Insurance. Between the date of this Agreement and the Closing, ACHP II shall use, and shall cause the Company and the Company Subsidiaries to use, commercially reasonable efforts to obtain from insurance providers any approvals, Consents or waivers necessary in order to maintain in effect all material Company insurance policies with coverage consistent to that in effect as of the date hereof.  

Section 5.16      Further Assurances. From and after the Closing, each party shall cooperate with the other parties, and execute and deliver, or use

commercially reasonable efforts to cause to be executed and delivered, at the expense of the party so requesting, all such other instruments, including

instruments of conveyance, assignment and transfer, and to take, or cause to be taken, all such other actions as such party may reasonably be requested to

take by the other parties from time to time, consistent with the terms of this Agreement, in order to effectuate the provisions and purposes of this

Agreement and the Transactions.

 

Section 5.17      Wrong Pockets.

 

(a)            From and after the Closing, ACHP II undertakes to the Buyer Parties to procure the forwarding, contribution, assignment and / or transfer

(as applicable) to the Buyer Parties, in the manner reasonably directed by Parent, as soon as reasonably practicable (and in any event within twenty (20)

Business Days of receipt) of any property, rights, assets, accounts receivable and accrued income (whether or not due for payment), documents,

information, communications or correspondence which ACHP II may hold or receive from time to time in relation to any of the Company Interests or of

the business of the Company, any Company Subsidiary or any Company Fund and which should, following the Closing, properly have been held by,

transferred to, paid to or received by the Buyer Parties (including, for the avoidance of doubt, the proceeds of any claims on insurance made in respect of

any of the Company Interests or the business of the Company, any Company Subsidiary or any Company Fund prior to the Closing, but which are paid to

ACHP II after the Closing) (the “Buyer Wrong Pockets Assets”). Without limiting and in furtherance of the foregoing, Parent may in its sole discretion

elect (i) to have all or any portion of any Buyer Wrong Pockets Assets forwarded, contributed, assigned and / or transferred to a designee of Parent and

(ii) the reasonable timing and manner in which the Buyer Wrong Pockets Assets are forwarded, contributed, assigned and / or transferred to Parent or its

designee.
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(b)            The parties hereto agree to treat any for all Tax purposes the rights, property, or assets described in this Section 5.17 as having been

transferred to and owned by the Person entitled to such assets at the Closing.

 

Section 5.18      Financing Matters.

 

(a)            The Company shall, and shall cause each Company Subsidiary and its and their Representatives to, use reasonable best efforts to provide to Parent or any of its Affiliates, at Parent’s sole cost and expense, cooperation to the extent reasonably requested by Parent, in connection with the arrangement by Parent or any of its Affiliates of any debt financing for or relating to the Transactions contemplated hereby prior to the Closing Date including by using reasonable best efforts to (without limiting the generality of the foregoing):  

(i)            cause senior management of the Company to participate in a reasonable number of meetings, presentations, road shows, due diligence sessions and sessions with rating agencies, at reasonable times and with reasonable advance notice, and in each case which shall be virtual unless otherwise agreed to by the Company, in each case in connection with any such debt financing,

 

(ii)            provide reasonable and customary assistance to Parent or any of its Affiliates in the preparation of customary offering documents, lender presentations, private placement memoranda, bank information memoranda, syndication memoranda and ratings agency presentations (including providing customary authorization and representation letters authorizing the distribution of information relating to the Company and the Company Subsidiaries to prospective lenders or investors and containing representations with respect to the presence of or absence of material non-public information relating to the Company and the Company Subsidiaries and the accuracy of the information relating to the Company and the Company Subsidiaries contained therein) for such debt financing,

 

(iii)            provide, as promptly as reasonably practicable, Parent and any debt financing sources such other financial and other pertinent information regarding the Company and the Company Subsidiaries as may be reasonably requested by Parent (including (i) any information required by any rating agency rating any such debt financing or by any counterparty to such debt financing) and (ii) the unaudited consolidated balance sheet of the Company and Company Subsidiaries, together with the related unaudited consolidated statements of operations, equity and cash flows for any fiscal quarter occurring after December 31, 2025 and ending sixty (60) days prior to the Closing Date),
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(iv)            provide such corporate resolutions, certificates and other documents (which certificates, resolutions and other documents will not be effective prior to the Closing) and customary corporate authorizations as may be reasonably requested by the Parent in connection with such debt financing (including a certificate of the chief financial officer of the Company with respect to solvency matters as of the Closing on a pro forma basis),

 

(v)            assist with the preparation of and facilitate the execution and delivery at the Closing of definitive documents related to such debt financing (including credit agreements, notes, guarantees, pledge and security agreements and mortgages and the schedules and exhibits thereto) in each case, customarily required to be delivered under such definitive financing documentation for such debt financing; provided that the effectiveness of such definitive financing documentation shall be conditioned upon, and become operative immediately prior to, the occurrence of the Closing, and reasonably facilitating the pledging, granting and perfection of liens on collateral to Parent’s or its Affiliates’ debt financing sources at the Closing to the extent required by such debt financing at the Closing, to the extent applicable,

 

(vi)            promptly, and no later than four (4) Business Days prior to the Closing Date, provide to Parent all documentation and other information about the Company and Company Subsidiaries as is reasonably requested by the Parent at least ten (10) Business Days prior to the Closing Date and which prospective debt financing sources reasonably determine is required by regulatory authorities under applicable “know your customer”, anti-money laundering rules and regulations, including the PATRIOT Act, and beneficial ownership regulations, and

 

(vii)            cooperate with Parent or any of its Affiliates, to the extent reasonably requested by Parent, in the satisfaction of conditions precedent set forth in any debt commitment letter, to the extent the satisfaction of such conditions is within the reasonable control of the Company, and with other matters ancillary to such debt financing as may be reasonably requested by the Parent in connection with such debt financing.
 

(b)            In no event will the receipt or availability of debt financing by Parent or any of its Affiliates be a condition to any of Parent’s obligations

under this Agreement. In no event will the Company be required to take or permit the taking of any action pursuant to this Section 5.18(b) that would or

would reasonably be expected to: (i) require the Company or the Company Subsidiaries, or any of their respective Affiliates or any persons who are officers

or directors of such entities, to undertake any obligation, execute any agreement or pass resolutions or consents to approve or authorize the execution of

such obligation or agreement, as applicable, that would be effective, in each case, any earlier than immediately prior to the Closing (it being understood that

in no event shall any officer or director of the Company or any of the Company Subsidiaries be required to take any such action unless such Person shall be

continuing in such role following the Closing), or enter into, execute or deliver any certificate (other than customary authorization letters), document,

instrument or agreement or agree to any change or modification of any existing certificate, document, instrument or agreement (it being understood that in

no event shall any officer or director of the Company or any of the Company Subsidiaries be required to take any such action unless such Person shall be

continuing in such role following the Closing), (ii) cause any representation, warranty or covenant in this Agreement to be breached by the Company or any

of its Affiliates, (iii) require the Company or any of its Affiliates to pay any commitment or other similar fee or incur any other expense, liability or

obligation in connection with any debt financing, unless such expenses are promptly reimbursed by Parent, in each case, any earlier than immediately prior

to the Closing, (iv) reasonably be expected to cause any director, officer, employee or stockholder of the Company or any of its Affiliates to incur any

personal liability, (v) reasonably be expected to conflict with the Company Organizational Documents, or any of its Affiliates or any Laws, (vi) reasonably

be expected to result in a violation or breach of, or a default (with or without notice, lapse of time, or both) under, or give to others any right of termination,

acceleration or cancellation of, any Contract to which the Company or any of its Affiliates is a party, (vii) provide access to or disclose information that the

Company or any of its Affiliates believes in good faith could jeopardize any attorney-client privilege or other applicable privilege or protection of the

Company or any of its Affiliates, (viii) require the delivery of any opinion of counsel, (ix) require the Company to prepare (A) any financial statements that

are not available to it or prepared in the ordinary course of its financial reporting practice or (B) other information that is not available to it or

(x) unreasonably interfere with the business or operations of the Company or any of the Company Subsidiaries. Nothing contained in this Section 5.18(b) or

otherwise in this Agreement shall require the Company or any of its Affiliates to be an issuer or other obligor with respect to any debt financing prior to the

Closing. None of the representations, warranties or covenants of the Company set forth in this Agreement shall be deemed to apply to, or deemed breached

or violated by, any of the actions taken by the Company or any of its Subsidiaries at the request of Parent or any of its Affiliates set forth in this

Section 5.18(b). The Company and the Company Subsidiaries shall have no liability whatsoever to Parent or any of its Affiliates in respect of any financial

information or data or other information provided pursuant to this this Section 5.18(b). The Company consents to the customary and reasonable use of its

and the Company Subsidiaries’ logos solely in connection with such debt financing; provided that (i) such logos are used solely in a manner that is not

intended, or reasonably likely, to harm or disparage the Company or its Affiliates or the reputation or goodwill of the Company or its Affiliates and (ii) the

Company is afforded reasonable prior written notice of any such use.
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(c)            Parent shall: (i) promptly, upon request by the Company, reimburse the Company for all reasonable, documented and invoiced out-of-pocket fees, costs and expenses (including (A) reasonable and documented outside attorneys’ fees and (B) fees and expenses of the Company’s accounting firms engaged to assist in connection with any debt financing, including performing additional requested procedures, reviewing any offering documents, participating in any meetings and providing any comfort letters, in each case solely to the extent relating to services that would not have been performed in the absence of such debt financing) to the extent incurred by the Company and the Company Subsidiaries in connection with the cooperation of the Company and the Company Subsidiaries contemplated by Section 5.18(a) and (ii) shall indemnify, defend and hold harmless the Company Parties and their respective directors, officers, employees, accountants, consultants, legal counsel, agents, investment bankers and other Representatives from and against any and all liabilities, losses, damages, claims, costs, expenses, interest, awards, judgments and penalties suffered or incurred by them in connection with arrangement of any debt financing and the performance of their respective obligations under this Section 5.18(c), and the provision of any information utilized in connection therewith, except in the event such liabilities, obligations or losses arose out of or result from fraud, gross negligence or willful misconduct by the Company and the Company Subsidiaries in connection with the debt financing. All non-public or otherwise confidential information regarding the Company or any of its Affiliates obtained by Parent, its Affiliates or their respective Representatives pursuant to Section 5.18(a) shall be kept confidential in accordance with the Confidentiality Agreement; provided that the Company shall permit sharing of such information by Parent or any of its Affiliates to Parent’s or its Affiliates’ financing sources to conduct customary due diligence and evaluate the assets of the Company and the Company Subsidiaries, subject to confidentiality agreements reasonably acceptable to the Company.  
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(d)            The Company shall: (i) deliver to Parent a duly executed payoff letter in customary form acceptable to Parent with respect to the Existing House Credit Agreement, which shall evidence (x) the repayment in full of any and all principal, accrued and unpaid interest, fees and other amounts outstanding under the Existing House Credit Agreement (but excluding any amounts constituting contingent obligations not then due and payable that by their terms survive the termination of the Existing House Credit Agreement), (y) the termination of all commitments to extend credit under the Existing House Credit Agreement and (z) the termination and/or release of any security interests, liens, mortgages and guarantees in connection with the Existing House Credit Agreement and related security agreements (the “Payoff Letter”) and (ii) deliver a draft of the Payoff Letter to Parent no later than five (5) Business Days prior to the Closing Date.

 

(e)            The Company shall, and shall cause each Company Subsidiary and its and their Representatives to, use commercially reasonable efforts to:

(i) deliver to Parent a duly executed amendment to each Existing Fund Credit Agreement to enable each Existing Fund Credit Agreement to remain in

effect through the Closing (each such amendment, individually, an “Existing Fund Credit Agreement Consent”) (which Existing Fund Credit Agreement

Consents shall not be adverse to the interests of the Parent unless otherwise consented to by the Parent), it being agreed and understood in any event that

any modification of the terms of any such Existing Fund Credit Agreement as part of such consent that includes (x) the addition of financial covenants, (y) a

reduction in the quantum thereof, or (z) an increase in the interest rate, fees, prepayment premiums or the addition of any amortization provisions in respect

thereof, in each case to the extent inconsistent with the market for facilities of a similar type at such time (as determined by the Company in its reasonable

business judgment after prior consultation with Parent), will be deemed adverse to Parent and (ii) maintain in effect and comply in all respects with the

terms of each Existing Fund Credit Agreement (including to the extent modified by the applicable Existing Fund Credit Agreement Consent). ACHP II

shall keep Parent reasonably informed of the actions being taken by the Company and the Company Subsidiaries with respect to the Existing Fund Credit

Agreement Consents (and shall provide Parent a reasonable opportunity to review and comment on the draft form of each Existing Fund Credit Agreement

Consent).

 

Section 5.19      Post-Closing Company Intellectual Property Matters. As promptly as practicable, and in any event no later than (i) one hundred and eighty (180) days after the Closing Date, the Company Owners shall, and shall cause their respective Affiliates to, cease using any trademarks included in the Company Intellectual Property (including, for the avoidance of doubt, “ARCLIGHT”) and (ii) sixty (60) days after the Closing Date, the Company Owners shall, and shall cause their respective Affiliates to, change any corporate, trade, d/b/a or similar name that uses any of the above trademarks to a name that does not include (and is not confusingly similar to) the same. The Company Owners agree that their and their respective Affiliates’ use of the trademarks in clause (i) shall solely be in a manner consistent with past practice and customary “phase out use.”  
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Section 5.20      Pre-Closing Reorganization. The Company shall cause the Pre-Closing Reorganization to be completed in accordance with its terms at or prior to the Closing pursuant to documentation reasonably acceptable to Parent; provided that the Company may, subject to prior written consent of Parent (not to be unreasonably withheld, conditioned or delayed), change the terms of the Pre-Closing Reorganization if such change does not adversely affect Parent or any of its Affiliates or the rights or obligations thereof under this Agreement or any of the Ancillary Agreements.  

Section 5.21      Books and Records. At or promptly following the Closing, ACHP II shall deliver, or cause to be delivered, to Parent, the Company

or their Affiliates, all books, records and files of the Company Parties and their respective business or assets that relate to periods at or prior to the Closing;

provided that ACHP II may retain copies of any items required to be delivered pursuant to this Section 5.21 to the extent necessary for the preparation of

the Company Owners’ Tax Returns.

 

Section 5.22      Audited Financial Statements. If Parent has any continuing obligation to file reports under Sections 13(a) or Section 15(d) of the Exchange Act, then, prior to the 75th day after the Closing Date, the Company shall provide Parent with (a) (i) unqualified audited consolidated financial statements of the Company and the Company Subsidiaries (together with all related notes and schedules thereto) for each of the fiscal periods, prepared in accordance with GAAP and accompanied by the reports thereon of the independent auditors of the Company and the Company Subsidiaries from a “big four” accounting firm (the “Audited Financial Statements”) and (ii) unaudited consolidated financial statements of the Company and the Company Subsidiaries for the relevant interim periods (prepared on the same basis as the Audited Financial Statements, except that they contain the notes required by GAAP as applicable to interim financial statements subject to normal year-end adjustments) (the “Interim Financial Statements”), in the case of each of clause (a)(i) and clause (a)(ii), to the extent required under Regulation S-X under the Securities Act, and (b) all other financial data regarding the Company and the Company Subsidiaries reasonably required to permit Parent to prepare pro forma financial statements required under Regulation S-X under the Securities Act; which, in the case of clause (a), would meet the requirements of Rule 3-05 of Regulation S-X under the Securities Act and that would satisfy the requirements of Item 9.01 of Form 8-K with respect to financial statements of the business acquired if included on a Form 8-K/A filed by Parent not later than the 71st day after the date that the initial report on Form 8-K announcing the Closing was required to be filed (assuming such filings are made on such dates, without regard to whether actually made on such dates). The cost and expense of preparing such financial statements will be borne by Parent, whether or not Parent has any continuing obligation to file reports under Sections 13(a) or Section 15(d) of the Exchange Act at the Closing, up to an aggregate amount equal to $750,000 and any excess above such amount will be borne equally by Parent and by the Company.  

Section 5.23      CAMS. Until the first anniversary of the Closing, the Company shall, and shall cause its Subsidiaries to, as applicable, (i) use

commercially reasonable efforts to preserve intact its business relationship with CAMS, (ii) not take any action that would materially impair or adversely

affect the business relationship of the Company with CAMS and (iii) without the prior written consent of Parent, materially amend or modify, waive or

terminate the CAMS Professional Services Agreement.
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Section 5.24      Member Approval. The Company shall, promptly following the execution and delivery of this Agreement (and in any event within

six (6) hours thereafter), deliver to Parent evidence, reasonably satisfactory to Parent, that all approvals, consents and waivers required from the members of

the Company (including pursuant to the Company Organizational Documents and the Investor Rights Agreements) in connection with the execution,

delivery and performance of this Agreement and the consummation of the Transactions have been duly obtained, which delivery obligation in respect of

any approvals, consents or waivers required from PHP or WSI (or their respective Affiliates) shall be deemed satisfied for purposes of this Section 5.24 by

delivery to Parent of the Investor Transaction Support Agreement.

 

ARTICLE VI

 

CONDITIONS TO CLOSING

 

Section 6.01      Conditions to Each Party’s Obligations. The respective obligations of each party to effect the Closing are subject to the satisfaction (or, to the extent permitted by applicable Law, waiver by the Buyer Parties and the Company) on or prior to the Closing Date of the following conditions:  

(a)            Antitrust Approval. (i) The applicable HSR Act waiting period (and any extension thereof) shall have expired or been terminated and (ii) all

waiting periods (and any extensions thereof) pursuant to any antitrust Laws in the jurisdictions listed in Section 6.01(a) of the Company Disclosure Letter

that are required to be terminated or expired prior to the Closing shall have terminated or expired, and all approvals or clearances pursuant to any antitrust

Laws in the jurisdictions listed in Section 6.01(a) of the Company Disclosure Letter required to be obtained prior to the Closing shall have been obtained, or

be deemed to have been obtained.

 

(b)            Energy Regulatory Approvals. (i) The FERC Approval shall have been obtained and be in full force and effect, (ii) the NYPSC Approval shall have been obtained and be in full force and effect and (iii) the CT PURA Approval shall have been obtained and be in full force and effect.  

(c)            CFIUS Approval. Solely to the extent that the Buyer Merger Agreement has not been terminated in accordance with its terms prior to the Closing, the CFIUS Approval shall have been obtained and be in full force and effect.  

(d)            FCC Consents. The FCC Consents shall have been obtained and be in full force and effect.

 

(e)            No Injunctions or Restraints. No Order, whether temporary, preliminary, or permanent, issued by any Governmental Entity of competent jurisdiction or other Law (collectively, “Restraints”) enjoining, restraining or otherwise preventing the consummation of the Closing shall be in effect.  

Section 6.02      Conditions to Obligations of the Buyer Parties. The obligations of the Buyer Parties to effect the Closing are further subject to the satisfaction (or, to the extent permitted by applicable Law, waiver by the Buyer Parties) on or prior to the Closing Date of the following conditions:  

(a)            Buyer Acquisition. The Mergers (as defined in the Buyer Merger Agreement) shall have been consummated in accordance with the terms of

the Buyer Merger Agreement.
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(b)            Representations and Warranties. (i) The Company Fundamental Representations (A) that are qualified by materiality (including Company Material Adverse Effect) therein shall be true and correct in all respects and (B) that are not qualified by materiality (including Company Material Adverse Effect) therein shall be true and correct in all material respects, in the case of each of clauses (A) and (B), at and as of the Closing (or, to the extent such representations and warranties expressly relate to an earlier date, as of such earlier date) and (ii) the representations and warranties contained in Article III (other than the Company Fundamental Representations), without regard to materiality (including Company Material Adverse Effect) qualifiers contained within such representations and warranties, shall be true and correct as of the Closing (or, to the extent such representations and warranties expressly relate to an earlier date, as of such earlier date), other than, in the case of this clause (ii), for such failures to be true and correct that would not, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.  

(c)            Company Certificate. The Buyer Parties shall have received a certificate of the Company, duly executed by an authorized signatory thereof, to the effect that the conditions specified in clauses (b), (d) through (j) of this Section 6.02 have been satisfied.  

(d)            Performance of Obligations. The Company shall have performed in all material respects all obligations required to be performed by the

Company under this Agreement at or prior to the Closing.

 

(e)            No Company Material Adverse Effect. Since the date of this Agreement, there shall have been no fact, change, event, circumstance, occurrence, effect or development that would, individually or in the aggregate, reasonably be expected to have a Company Material Adverse Effect.  

(f)            Consenting Company Client. Each of Fund VI, Fund VII and Fund VIII shall be a Consenting Company Client at the Closing, and the Company shall have delivered to the Buyer Parties evidence of the obtainment of such Client Consents that is reasonably satisfactory to the Buyer Parties.  

(g)            Key Person Event. Other than as set forth on Section 6.02(g) of the Company Disclosure Letter, there shall not have been (i) an uncured “key

person event” described in clauses (a), (b) or (g) of the definition of “Potential Acceleration Event” (as defined in the Fund Documentation in respect of

Fund VIII and/or the successor flagship fund to Fund VIII, as applicable) (each, a “Key Person Event”) in respect of Fund VIII and/or the successor

flagship fund to Fund VIII (in each case as defined in the Fund Documentation in respect of Fund VIII and/or the successor flagship fund to Fund VIII, as

applicable) at or prior to the Closing, or (ii) the existence of any circumstances or events at or prior to the Closing that, to the Knowledge of the Company,

would reasonably be expected to cause Key Person Event.

 

(h)            Agreements in Full Force. The Requisite Employment Agreements, Transaction Restrictive Covenant Agreements and the Investor

Transaction Support Agreement shall each be in full force and effect on the Closing Date, and none of the Senior Principals shall have provided written

notice of resignation or, to the Knowledge of the Company, otherwise indicated to ACHP II or any of its Affiliates an intention to terminate their

employment with Parent or any of its Affiliates following the Closing, in each case excluding any impact resulting from the death or disability of no more

than one Senior Principal.

 

77 
[image: ]

 

 

(i)              Pre-Closing Reorganization. The Pre-Closing Reorganization shall have been consummated pursuant to the documentation reasonably

satisfactory to Parent.

 

(j)              No Burdensome Condition. The (i) HSR Approval, (ii) CFIUS Approval, (iii)  FERC Approval, (iv) NYPSC Approval, (v) CT PURA Approval and (vi) FCC Consents shall have been obtained, in each case, without the imposition of a Burdensome Condition.  

Section 6.03      Conditions to Obligations of the Company. The obligations of the Company to effect the Closing are further subject to the satisfaction (or, to the extent permitted by applicable Law, waiver by the Company) on or prior to the Closing Date of the following conditions:  

(a)             Representations and Warranties. (i) The Buyer Fundamental Representations (A) that are qualified by materiality (including a Buyer

Material Adverse Effect) therein shall be true and correct in all respects and (B) that are not qualified by materiality (including a Buyer Material Adverse

Effect) therein shall be true and correct in all material respects, in the case of each of clauses (A) and (B), at and as of the Closing (or, to the extent such

representations and warranties expressly relate to an earlier date, as of such earlier date) and (ii) the representations and warranties contained in Article IV

(other than the Buyer Fundamental Representations), without regard to materiality (including a Buyer Material Adverse Effect) qualifiers contained within

such representations and warranties, shall be true and correct as of the Closing (or, to the extent such representations and warranties expressly relate to an

earlier date, as of such earlier date), other than, in the case of this clause (ii), for such failures to be true and correct that would not, individually or in the

aggregate, reasonably be expected to have a Buyer Material Adverse Effect.

 

(b)            Buyer Certificate. The Company shall have received a certificate of the Buyer Parties, duly executed by Parent on behalf of the Buyer Parties, to the effect that the conditions specified in paragraphs (a) and (c) of this Section 6.03 have been satisfied.  

(c)             Performance of Obligations. The Buyer Parties shall have performed in all material respects all obligations required to be performed by

them under this Agreement at or prior to the Closing.

 

(d)            Agreements in Full Force. Solely to the extent that the Buyer Merger Agreement has not been terminated in accordance with its terms prior to the Closing, the SoftBank Transaction Support Agreement shall be in full force and effect on the Closing Date.  
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ARTICLE VII

 

TERMINATION, AMENDMENT AND WAIVER

 

Section 7.01      Termination. This Agreement may be terminated at any time prior to the Closing Date:

 

(a)            by mutual written consent of the Company and the Buyer Parties;

 

(b)            by the Company or the Buyer Parties, by written notice to the other:

 

(i)            if the Closing has not occurred on or before the later of (x) the date that is six (6) months after the condition set forth in Section 6.02(a) is satisfied and (y) March 31, 2027 (the “Outside Date”); provided that, if, as of the initial Outside Date, (A) the conditions set forth in Section 6.01 have not been satisfied and (B) all other conditions set forth in Article VI have been satisfied or explicitly waived in writing (other than any such conditions that, by their nature, cannot be satisfied until the Closing, which conditions would be capable of satisfaction if the Closing were to occur on the initial Outside Date), then the initial Outside Date shall be automatically extended for an additional six month period; provided, further, that a party shall not have the right to terminate this Agreement pursuant to this Section 7.01(b)(i) if such party has materially failed to perform any obligation under this Agreement which failure has been the primary cause of the failure of the Closing to occur on or before the Outside Date;

 

(ii)            if any Restraint having the effect set forth in Section 6.01(e) shall be in effect and shall have become final and nonappealable; provided that a party shall not have the right to terminate this Agreement pursuant to this Section 7.01(b)(ii) if such party has materially failed to perform any obligation under this Agreement which failure has been the primary cause of such Restraint; or

 

(iii)            if the Buyer Merger Agreement shall have been validly terminated in accordance with its terms.

 

(c)            by the Company, by written notice to the Buyer Parties, if the Closing has not occurred on or before March 31, 2027 (the “Company Outside Date”) and at such time, (i) any of the conditions set forth in clauses (a)(i), (b)(i) or (c) of Section 6.01 (or Section 6.01(e) as it relates to any of the foregoing) has not been satisfied and (ii) all of the conditions set forth in (A) Section 6.01 (not including those described in the foregoing clause (c)(i)(x)) and (B) Section 6.02 (not including those described in clause (j) of Section 6.02 solely with respect to any Approval in Section 6.02(j) clauses (i)-(iii) that has not been obtained as of the Company Outside Date) have been satisfied or explicitly waived in writing (other than any such conditions that, by their nature, cannot be satisfied until the Closing, which conditions would be capable of satisfaction if the Closing were to occur on the Company Outside Date); provided that a party shall not have the right to terminate this Agreement pursuant to this Section 7.01(c) if such party has materially failed to perform any obligation under this Agreement which failure has been the primary cause of the failure of the Closing to occur on or before the Company Outside Date; provided, further, that the Company Outside Date shall automatically be extended to June 30, 2027 if, on March 31, 2027, (A) all of the conditions set forth in clauses (a)(i) and (c) of Section 6.01 (and Section 6.01(e) as it relates to any of the foregoing) shall have been satisfied but clauses (b)(i) of Section 6.01 (or Section 6.01(e) as it relates to any of the foregoing) shall not have been satisfied and (B) all of the conditions set forth in Section 6.02 (not including those described in clause (j) of Section 6.02 solely with respect to any Approval in Section 6.02(j) clauses (i)-(iii) that has not been obtained as of the Company Outside Date) shall have been satisfied or explicitly waived in writing (other than any such conditions that, by their nature, cannot be satisfied until the Closing, which conditions would be capable of satisfaction if the Closing were to occur on such date);  
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(d)            by the Company, by written notice to the Buyer Parties, if the transactions contemplated by the Buyer Merger Agreement have not been

consummated on or before March 31, 2027;

 

(e)            by Parent, by written notice to the Company, if the Company shall have breached any of its representations or warranties or failed to

perform any of its covenants or agreements set forth in this Agreement, which breach or failure to perform (i) would give rise to the failure of a condition

contained in Section 6.02(b) or Section 6.02(d) and (ii) is incapable of being cured prior to the Outside Date, or, if capable of being cured by the Outside

Date, the Company shall not have cured the breach or failure to perform within thirty (30) days after written notice thereof is provided by Parent and in any

event prior to the Outside Date; provided that Parent shall not have the right to terminate this Agreement pursuant to this Section 7.01(e) if Parent or Merger

Sub is then in breach of any of its representations, warranties, covenants or agreements hereunder such that a condition contained in Section 6.03(a) or

Section 6.03(c) would not be capable of being satisfied; and

 

(f)             by the Company, by written notice to Parent, if Parent or Merger Sub shall have breached any of its representations or warranties or failed to perform any of its covenants or agreements set forth in this Agreement, which breach or failure to perform (i) would give rise to the failure of a condition contained in Section 6.03(a) or Section 6.03(c) and (ii) is incapable of being cured prior to the Outside Date, or, if capable of being cured by the Outside Date, Parent or Merger Sub, as applicable, shall not have cured the breach or failure to perform within thirty (30) days after written notice thereof is provided by the Company and in any event prior to the Outside Date; provided that the Company shall not have the right to terminate this Agreement pursuant to this Section 7.01(f) if the Company or ACP is then in breach of any of its representations, warranties, covenants or agreements hereunder such that a condition contained in Section 6.02(b) or Section 6.02(d) would not be capable of being satisfied.  

Section 7.02      Effect of Termination. Subject to Section 7.03, in the event of termination of this Agreement by either the Company or Parent as provided in Section 7.01, this Agreement shall forthwith become void and have no effect, without any liability or obligation on the part of any party or any Non-Recourse Person, except (i) for Section 5.02(b), this Section 7.02, Section 7.03 and Article IX, each of which shall survive such termination, (ii) nothing herein shall relieve any Person from liability for Willful Breach of this Agreement prior to such termination or for Fraud, and (iii) no such termination shall relieve Parent of its obligation to pay the Termination Fee if, as and when required pursuant to Section 7.03. For the avoidance of doubt, no termination of this Agreement shall affect the rights and obligations contained in the Confidentiality Agreement.  
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Section 7.03      Termination Fee.

 

(a)             If (i) the Company terminates this Agreement pursuant to Section 7.01(c) or (ii) this Agreement is terminated pursuant to Section 7.01(b) and at the time of such termination, the Company could have terminated this Agreement pursuant to Section 7.01(c), then Parent shall deliver, or cause to be delivered, to the Company by wire transfer of immediately available funds to the bank account(s) designated in writing by the Company (such designation to be made within two (2) Business Days after such termination), an amount in cash equal to $30,000,000 (the “Termination Fee”).  

(b)            The parties hereto acknowledge and agree that in no event will Parent be required to pay more than one termination fee, collectively, or be

required to pay the Termination Fee on more than one occasion, whether or not the Termination Fee may be payable pursuant to more than one provision of

this Agreement at the same or at different times and upon the occurrence of different events. In circumstances where the Termination Fee is paid in

accordance with this Section 7.03, the Company’s receipt of the Termination Fee from or on behalf of Parent shall be the Company’s and its Affiliates’ sole

and exclusive remedy (whether based in contract, tort or strict liability, by the enforcement of any assessment, by any legal or equitable proceeding, by

virtue of any applicable Law or otherwise) against the Buyer Parties and any of their respective former, current or future direct or indirect equity holders,

general or limited partners, controlling persons, stockholders, shareholders, members, managers, directors, officers, employees, agents or Affiliates

(collectively, the “Parent Related Parties”) for all losses and damages suffered as a result of the failure of the Transactions to be consummated and for any

breach or failure to perform hereunder, and upon payment of the Termination Fee, no Parent Related Party shall have any further liability or obligation

relating to or arising out of this Agreement, the SoftBank Transaction Support Agreement or the transactions contemplated by this Agreement or the

SoftBank Transaction Support Agreement, other than with respect to the Confidentiality Agreement, Section 5.02(b) and the obligations under the second

sentence of Section 7.03(c); provided, however, that no such payment shall relieve the Parent Related Parties of any liabilities or obligations resulting from

the Willful Breach of this Agreement prior to such termination or for Fraud.

 

(c)             Each of the parties acknowledges that the agreements contained in this Section 7.03 are an integral part of the Transactions, and that, without such agreements, the parties would not enter into this Agreement. Accordingly, if Parent fails to promptly pay the Termination Fee in accordance with this Section 7.03 and the Company commences any Action that results in an Order in its favor for such payment, then Parent shall pay or cause to be paid to the Company its costs and expenses (including reasonable and documented out-of-pocket attorney’s fees and expenses) in connection with such Action, together with the interest on the amount of such payment from the date such payment was required to be made until the date of payment at the prime rate as published by The Wall Street Journal in effect on the date such payment was required to be made. Each of the parties acknowledges that the Termination Fee is not a penalty, but rather liquidated damages in a reasonable amount that will compensate the Company in the circumstances in which the Termination Fee is due and payable, which amount would otherwise be impossible to calculate with precision. Prior to the receipt by the Company of the Termination Fee in accordance with this Section 7.03, the parties further acknowledge that the Company’s right to receive the Termination Fee shall not limit or otherwise affect the Company’s right to specific performance prior to the termination of this Agreement pursuant to Section 9.13.  
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ARTICLE VIII

 

NO SURVIVAL

 

Section 8.01      No Survival. None of the representations and warranties contained in Article II or Article III shall survive the Closing, and none of the covenants and agreements set forth herein shall survive the Closing, except that the covenants and agreements contained in this Agreement that by their terms contemplate performance thereof following the Closing or otherwise expressly by their terms survive the Closing shall survive the Closing until fully performed in accordance with their respective terms or, as applicable, for such periods as may be set forth in such covenants and agreements. Nothing in this Agreement or otherwise shall be deemed to apply to, or limit in any way, the rights and remedies of any party hereto with respect to claims for Fraud.  

ARTICLE IX

 

GENERAL PROVISIONS

 

Section 9.01      Acknowledgment of Disclaimer of Other Representations or Warranties by ACH.

 

(a)            The Company acknowledges and agrees that, except for the representations and warranties expressly made by the applicable Buyer Parties

in Article III, in the certificates delivered pursuant hereto or in the Ancillary Agreements, (i) none of Merger Sub, Parent or any other Person makes any

express or implied representation or warranty with respect to Merger Sub, Parent, any of their respective Affiliates or any of their respective businesses,

operations, properties, assets, liabilities, condition (financial or otherwise) or prospects and (ii) any and all such other representations and warranties,

whether express or implied, are hereby disclaimed.

 

(b)            In connection with the Company’s investigation of the business of the Buyer Parties and their Affiliates, the Buyer Parties have furnished to the Company, its Affiliates and the respective Representatives of each of the foregoing, certain projections and other forecasts, including projected financial statements, cash flow items and other data relating to the business of Merger Sub, Parent and their respective Affiliates and certain business plan information therefor. The Company acknowledges and agrees that there are uncertainties inherent in attempting to make such projections and other forecasts and plans and accordingly is not relying on them, that the Company is familiar with such uncertainties, that the Company is taking full responsibility for making its own evaluation of the adequacy and accuracy of all projections and other forecasts and plans so furnished to it, and that the Company, its Affiliates and the respective Representatives of each of the foregoing shall have no claim against any Person with respect thereto.  

(c)            The Company acknowledges and agrees that (i) none of the Buyer Parties or any of their respective Affiliates makes any representation or warranty with respect to (A) any projections, estimates or budgets delivered or made available of future revenues, future results of operations (or any component thereof), future cash flows or future financial condition (or any component thereof) of any of the Buyer Parties, Parent Funds or their respective Affiliates, or the future business and operations of the Buyer Parties, Parent Funds or their respective Affiliates or (B) any information or documents made available to the Company or its counsel, accountants or advisors with respect to the Buyer Parties, Parent Funds (or portfolio investments thereof), their respective Affiliates or any of their respective businesses, assets, liabilities or operations, except, in each case, as expressly set forth in Article III of this Agreement, in the certificates delivered pursuant hereto or in the Ancillary Agreements. In executing, delivering and performing this Agreement and the Transactions, the Company has not relied upon any representation or warranty, except those representations and warranties set forth in Article III of this Agreement, in the certificates delivered pursuant hereto or in the Ancillary Agreements.  
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Section 9.02      Acknowledgment of Disclaimer of Other Representations or Warranties by the Buyer Parties.

 

(a)            Parent and Merger Sub acknowledge and agree that, except for the representations and warranties expressly made by the Company in Article II, in the certificates delivered pursuant hereto or in the Ancillary Agreements, (i) none of the Company, the Company Subsidiaries or any other Person makes any express or implied representation or warranty with respect to the Company, any Company Subsidiary, any of their respective Affiliates or any of their respective businesses, operations, properties, assets, liabilities, condition (financial or otherwise) or prospects and (ii) any and all such other representations and warranties, whether express or implied, are hereby disclaimed.  

(b)            In connection with Parent’s and Merger Sub’s investigation of the business of the Company, the Company Subsidiaries and their respective Affiliates, the Company and the Company Subsidiaries have furnished to Parent, Merger Sub, their respective Affiliates and the respective Representatives of each of the foregoing, certain projections and other forecasts, including projected financial statements, cash flow items and other data relating to the business of the Company, the Company Subsidiaries and their respective Affiliates and certain business plan information therefor. Each of Parent and Merger Sub acknowledges that there are uncertainties inherent in attempting to make such projections and other forecasts and plans and accordingly is not relying on them, that each of Parent and Merger Sub is familiar with such uncertainties, that each of Parent and Merger Sub is taking full responsibility for making its own evaluation of the adequacy and accuracy of all projections and other forecasts and plans so furnished to it, and that each of Parent, Merger Sub their respective Affiliates and the respective Representatives of each of the foregoing shall have no claim against any Person with respect thereto.  

(c)            Parent and Merger Sub acknowledge and agree that (i) neither the Company nor any of its Affiliates makes any representation or warranty with respect to (A) any projections, estimates or budgets delivered or made available of future revenues, future results of operations (or any component thereof), future cash flows or future financial condition (or any component thereof) of any of the Company, any Company Subsidiary or the Company Funds or the future business and operations of the Company, any Company Subsidiary or the Company Funds or (B) any information or documents made available to Parent, Merger Sub or their counsel, accountants or advisors with respect to the Company, any Company Subsidiary, the Company Funds, Portfolio Investments or any of their respective businesses, assets, liabilities or operations, except, in each case, as expressly set forth in Article II of this Agreement, in the certificates delivered pursuant hereto or in the Ancillary Agreements. In executing, delivering and performing this Agreement and the Transactions, Parent and Merger Sub have not relied upon any representation or warranty, except those representations and warranties set forth in Article II of this Agreement, in the certificates delivered pursuant hereto or in the Ancillary Agreements.  
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Section 9.03      Notices. All notices, requests, claims, demands and other communications under this Agreement shall be in writing and shall be delivered by email, and shall be deemed to have been duly delivered and received hereunder on the date of dispatch by the sender thereof (to the extent that no “bounce back” or similar message indicating non-delivery is received with respect thereto), in each case, to the intended recipient as set forth below (or to such other recipient as designated in a written notice to the other parties in accordance with this Section 9.03):  

(a)            if to Parent or Merger Sub, to:

 

DigitalBridge Group, Inc.

	 
	590 Madison Ave., 34th Floor
	

	
	
	

	
	New York, New York 10022
	

	 
	Attention:
	Chief Legal Officer
	

	 
	E-mail:
	legal@digitalbridge.com
	

	 
	with a copy (which shall not constitute notice) to:
	

	 
	
	

	
	Simpson Thacher & Bartlett LLP
	

	
	
	

	
	425 Lexington Avenue
	

	
	New York, NY 10017
	

	 
	Attention:
	Elizabeth A. Cooper
	

	 
	                 
	Matthew B. Rogers 
	

	 
	                   
	Lawrence Natke
	

	 
	Email:
	ecooper@stblaw.com
	

	 
	 
	mrogers@stblaw.com
	

	 
	 
	lawrence.natke@stblaw.com
	

	 
	(b)            if to the Company, to:
	
	

	 
	
	
	

	
	ArcLight Capital Holdings, LLC
	

	 
	
	

	
	c/o ArcLight Capital Partners, LLC
	

	
	
	

	
	200 Clarendon Street, 55th Floor
	

	
	Boston, MA 02116
	

	 
	Attention:
	General Counsel
	

	 
	 
	 
	

	 
	Email:
	JSimeone@arclight.com
	

	 
	 
	notices@arclight.com
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	with a copy (which shall not constitute notice) to:
	

	 
	
	

	
	
	Kirkland & Ellis LLP
	

	
	
	
	

	
	
	2049 Century Park East
	

	
	
	Los Angeles, CA 90067
	

	 
	
	Attention:
	Michael A. Reeves, P.C.
	

	 
	
	 
	Rami Totari, P.C.
	

	 
	
	Email:
	michael.reeves@kirkland.com
	

	 
	
	 
	rami.totari@kirkland.com
	

	 
	(c)            if to SBG, to:
	
	

	 
	
	
	

	
	SoftBank Group Corp.
	
	

	
	
	
	

	
	 
	
	

	
	
	300 El Camino Real
	

	
	
	Menlo Park, CA 94025
	

	 
	
	Attention:
	Legal Department
	

	 
	
	E-mail:
	dl-sbsp-notice@softbank.com
	

	 
	with a copy (which shall not constitute notice) to:
	

	 
	
	

	
	
	Sullivan & Cromwell LLP
	

	
	
	
	

	
	
	125 Broad Street
	
	

	
	
	New York, NY 10004
	

	 
	
	Attention:
	Robert G. DeLaMater
	

	 
	
	 
	Matthew B. Goodman
	

	 
	
	E-mail:
	delamaterr@sullcrom.com
	

	 
	
	 
	goodmanm@sullcrom.com
	

	 
	Section 9.04      Certain Definitions.
	
	

	 
	
	
	

	
	
	
	
	
	


For the purposes of this Agreement:

 

“Accounting Principles” means the principles set forth on Schedule 6.

 

“ACP” means ArcLight Capital Partners, LLC, a Delaware limited liability company.

 

“Acquisition Proposal” means, other than the Transactions, any offer or proposal for any direct or indirect acquisition (whether by merger, sale, consolidation, equity exchange, tender or exchange offer, issuance, joint venture, recapitalization, business combination or otherwise) by a third party of (i) any Company Interests or any equity interests of any Company Subsidiary or (ii) a material portion of the assets of the Company and the Company Subsidiaries, taken as a whole (but excluding sales of assets in the ordinary course of business).  

“Action” means any claim, suit, audit, examination, action, proceeding, litigation, administrative charge, investigation or arbitration before any

Governmental Entity.

 

“Adjustment Escrow Amount” means an amount equal to $5,000,000.

 

“Adjustment Escrow Fund” means the Adjustment Escrow Amount deposited into escrow pursuant to the Escrow Agreement.

 

“Advisory Agreement” means a Contract under which the Company or any Company Subsidiary provides Advisory Services.

 

“Advisory Services” means any investment advisory, investment sub-advisory, investment management or similar services.
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“Affiliate” of any Person means another Person that directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is

under common control with, such first Person; provided that, except for purposes of the Regulatory Efforts Agreement (to the extent expressly

contemplated therein), (a) the Company Funds, the Company Clients and Portfolio Investments shall be deemed not to be Affiliates of the Company or the

Company Subsidiaries; and (b) any Parent Fund and Person in which a Parent Fund holds an investment, directly or indirectly, or which is an underlier or

reference asset of any derivative security or other financial instrument in which any Parent Fund holds an investment, directly or indirectly, shall also not be

deemed to be an Affiliate of Parent.

 

“Ancillary Agreements” means the agreements, certificates, instruments and other documents being executed or delivered in connection with this Agreement and the Transactions, including the Governance Agreement, Retained Interests Agreement, Management LTIP, Senior Leadership LTIP, Rollover Agreements, Requisite Employment Agreements, Transaction Restrictive Covenant Agreements and Investor Transaction Support Agreement.  

“Anti-Corruption Laws” means the Foreign Corrupt Practices Act of 1977, as amended, and any applicable analogous foreign Laws relating to

corruption or bribery.

 

“Anti-Money Laundering Laws” means the Currency and Foreign Transactions Reporting Act of 1970, as amended, and any Laws relating to anti-

money laundering, terrorist financing or the proceeds of crime.

 

“Benefit Plan Investor” has the meaning set forth in 29 C.F.R. Section 2510.3-101, as modified by Section 3(42) of ERISA.

 

“Burdensome Condition” means taking any action, or accepting any term or restriction that would: (i) require Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company to take any action that would violate any applicable Law; (ii) require Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company to sell, license, divest, or dispose of any assets, entities, or businesses of Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company, (iii) require any party to sell, license, divest, or dispose of material assets, entities, or businesses of the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment, if such sale, license, divesture or disposal of assets, entities, or businesses would result in a material adverse effect following the Closing on the Company, its Subsidiaries or Affiliates, taken as a whole; (iv) place the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment into a voting trust, or cause the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment to become subject to a proxy agreement, a special security agreement or an equivalent structure requested or imposed by a Governmental Entity that would cede to a third party, including any Governmental Entity, the direction or control of such entity, including affirmative or negative control over important matters affecting the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment; (v) prohibit Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company from receiving or sharing business and technical information from or to the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment, in each case that is material to the Company and its Subsidiaries or Affiliates, taken as a whole; provided, however, that the receiving or sharing of such information was permissible pursuant to applicable Law prior to such action, term, or restriction; and further provided, that any prohibition of the receiving or sharing of information that is generally applicable to other entities similarly situated to Parent, its Subsidiaries or Affiliates (or any Parent Fund Portfolio Company), shall not constitute a Burdensome Condition; (vi) require Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company to terminate, assign, or substantially amend any existing contractual relationships or contractual rights; (vii) require the Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment to terminate, assign, or substantially amend any existing contractual relationships or contractual rights of Company, any of its Subsidiaries or Affiliates, or any Portfolio Investment if any such termination, assignment, or substantial amendment would result in a material adverse effect following the Closing on the Company, its Subsidiaries or Affiliates, taken as a whole; or (viii) require Parent, any of its Subsidiaries or Affiliates, or any Parent Fund Portfolio Company to take any action that would reasonably be expected to hinder, delay, obstruct, enjoin, restrict, restrain or otherwise prevent the consummation of the Buyer Acquisition (other than in de minimis respects) or that is not conditioned upon the consummation of the Transactions.  
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“Business Day” means any day of the year on which national banking institutions in New York, New York are open to the public for conducting

business and are not required or authorized to close.

 

“Buyer Acquisition” means the transactions contemplated by the Buyer Merger Agreement.

 

“Buyer Disclosure Letter” means the disclosure letter delivered by Parent to the Company concurrently with the execution and delivery by the

parties of this Agreement; provided that such disclosure letter shall be arranged in numbered and lettered sections and subsections corresponding to the

numbered and lettered sections and subsections contained in this Agreement, and the disclosure of any information, item or matter in any section or

subsection shall be deemed to qualify the section or subsection of this Agreement to which it corresponds in number and letter and each other section and

subsection of this Agreement to the extent that it is reasonably apparent from the face of such disclosure that such information, item or matter also qualifies

such other sections and subsections.

 

“Buyer Fundamental Representations” means the representations and warranties contained in Section 3.01 (Organization and Good Standing; Organizational Documents) Section 3.02 (Authority; Execution and Delivery; Enforceability) and Section 3.08 (Brokers).  

“Buyer Material Adverse Effect” means any fact, change, event, circumstance, occurrence, effect or development (an “Effect”) that, individually or in the aggregate, has had or would reasonably be expected to have a material adverse effect on (i) the business, assets, liabilities, condition (financial or otherwise) or results of operations of Parent and its Subsidiaries, taken as a whole, or (ii) the ability of Parent and Merger Sub to consummate the Transactions in accordance with the terms of this Agreement; provided, however, that, solely in the case of the foregoing clause (i), none of the following shall be taken into account in determining whether there has been or would reasonably be expected to be such a material adverse effect: any Effect (A) generally affecting (1) the economy or political, social, regulatory, general business, economic, financial, credit, commodity or capital market conditions in the United States or any other country, including changes in interest or exchange rates, monetary policy or inflation, or (2) the industries or jurisdictions in which Parent and its Subsidiaries operate; or (B) to the extent arising out of, resulting from or attributable to (1) the negotiation, execution or announcement of this Agreement or the Ancillary Agreements, or the pendency of the Transactions or the Buyer Acquisition, or compliance with the terms of this Agreement, (2) acts of war (whether or not declared), military activity (including cyber-attacks), acts of armed hostility, civil disobedience, sabotage, terrorism or other international or national calamity or any worsening or escalation of such conditions, (3) any embargo, riot, hurricane, tropical storm, tropical depression, earthquake, flood or other natural disaster, act of God or other weather-related event or any worsening or escalation of such event, (4) any epidemic, pandemic, disease, outbreak, health emergency or crisis or other public health condition or any worsening or escalation of such condition,

(5) changes after the date of this Agreement in (x) any applicable Law or any interpretation or enforcement thereof by any Governmental Entity or (y) GAAP or any other applicable accounting standard or any interpretation or enforcement thereof by any Governmental Entity or (6) any change in the market price or trading volume of Parent Shares or any failure, in and of itself, by Parent or any of its Subsidiaries to meet any estimates of revenues or earnings or projections, whether published, internally prepared or provided to the Company or any of its Representatives (it being understood that any Effect underlying such change or failure to meet estimates or projections may be taken into account in determining whether there has been or would reasonably be expected to be such a material adverse effect, unless otherwise excluded pursuant to this definition of a Buyer Material Adverse Effect); provided that, with respect to any Effect described in the foregoing clause (A) or any of the foregoing clauses (B)(2), (3), (4) and (5), such Effect may be taken into account in determining whether there has been or would reasonably be expected to be such a material adverse effect to the extent such Effect has had or would reasonably be expected to have a disproportionate adverse effect on Parent and its Subsidiaries compared to other participants in the industries in which Parent and its Subsidiaries operate, in which case only the extent of the disproportionate impact shall be taken into account.  
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“Buyer Merger Agreement” means that certain Agreement and Plan of Merger, dated as of December 29, 2025, by and among Parent and the other

parties thereto.

 

“CAMS” means Consolidated Asset Management Services, LLC, a Delaware limited liability company together with its subsidiaries.

 

“CAMS Professional Services Agreement” means the Professional Services Agreement (and related Tasking Orders issued pursuant to and thereunder), dated as of February 1, 2023, by and between CAMS (via Consolidated Asset Management Services (Texas), LLC) and the Company.  

“Carried Interest” for each Company Fund has the meaning assigned to such term (or any similar term corresponding to a carried interest, incentive allocation or other performance-based compensation structured as an allocation) in the applicable Fund Documentation for such Company Fund.  

“Carried Interest Proceeds” means, with respect to each Company Fund, the entitlement of all Persons to, without duplication, directly or indirectly receive distributions of Carried Interest with respect to such Company Fund.  
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“Cash” means, without duplication, the aggregate amount of cash and cash equivalents (including marketable securities that mature in 90 days or

less) of the Company and the Company Subsidiaries; provided that “Cash” shall (i) include the total amount of outstanding checks, wires and drafts issued

for the benefit of the Company or any of the Company Subsidiaries, on a consolidated basis, but not yet cleared as of the applicable time of determination

(to the extent such checks, wires and drafts subsequently clear), and (ii) exclude, without duplication, (A) the total amount of outstanding checks, wires and

drafts issued by the Company or any of the Company Subsidiaries, on a consolidated basis, but not yet debited against the applicable amount as of the

applicable time of determination (to the extent such checks, wires and drafts subsequently clear), (B) any amounts held on behalf of any Person other than

the Company or any of the Company Subsidiaries, (C) any items not convertible into cash within 30 days, (D) security deposits and other Restricted Cash

and (E) any cash actually used to pay Transaction Expenses, Indebtedness, any other liabilities, dividends or distributions after the Reference Time and prior

to Closing.

 

“CFIUS” means the Committee on Foreign Investment in the United States and each member agency thereof acting in such capacity.

 

“CFIUS Approval” means, in the event that the parties have filed a CFIUS Declaration pursuant to 31 C.F.R. § 800.401 or 31 C.F.R. § 800.402, that CFIUS has issued written notice that (a)  it has concluded all action under the DPA, or (b) it is not able to complete action under the DPA with respect to the transactions contemplated hereby on the basis of the CFIUS Declaration but has not requested that the parties submit a CFIUS Notice (and Parent has determined not to file a CFIUS Notice and CFIUS has not initiated a unilateral review); and, in the event that the parties have filed a CFIUS Notice pursuant to 31 C.F.R. § 800.501 that (i) CFIUS has issued a written notification issued that it has determined that there are no unresolved national security concerns with respect to the Transactions contemplated hereby and CFIUS has concluded all action with respect to its review (or, if applicable, investigation) of the Transactions contemplated hereby, or (ii) if CFIUS has sent a report to the President of the United States requesting the President’s decision with respect to the Transactions contemplated hereby, then either (A) the period under the DPA during which the President may announce his decision to take action to suspend or prohibit the Transactions contemplated hereby has expired without any such action being announced or taken, or (B) the President has announced a decision not to take any action to suspend or prohibit the Transactions contemplated hereby.  

“CFIUS Declaration” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“CFIUS Notice” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“Change of Control Payments” means all stay, retention, transaction bonuses, or other sale or change of control or similar payments, and severance or termination payments or benefits (and any tax gross-ups or any similar payments or benefits related thereto) payable to any Person by the Company or any Company Subsidiary or Affiliate thereof in connection with or as a result of the consummation of the Transactions.  

“Client Consent” means, with respect to each Company Client that is a Company Fund, the Consent of such Company Fund to the “assignment”

(as defined in the Investment Advisers Act) and continuation of its Advisory Agreement resulting from the consummation of the Transactions to the extent

required by the terms of such Advisory Agreement, the applicable Fund Documentation or applicable Law, and in the manner required by the terms of such

Advisory Agreement, the applicable Fund Documentation or applicable Law, which Client Consent may be obtained from the limited partner advisory

committee of a Company Fund to the extent the applicable Fund Documentation authorizes such limited partner advisory committee to consent to such

“assignment” (as defined in the Investment Advisers Act).
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“Closing Cash” means the aggregate amount of Cash as of the Reference Time.

 

“Closing Cash Consideration” means an amount equal to (A)(i) the Closing Equity Value minus (ii) the Adjustment Escrow Amount minus (iii) the Holdback Amount minus (iv) the Closing Management LTIP Amount multiplied by (B) 92.307692%.  

“Closing Equity Value” means an amount equal to (without duplication):

 

(i)            the Total Base Purchase Price; plus

 

(ii)           the result (which may be a negative number) of (A) Closing Working Capital minus (B) Target Working Capital; plus

 

(iii)          Closing Cash; minus

 

(iv)          Closing Indebtedness; minus

 

(v)           Transaction Expenses.

 

“Closing Indebtedness” means the aggregate amount of Indebtedness of the Company and the Company Subsidiaries, on a consolidated basis,

immediately prior to the Closing.

 

“Closing Management LTIP Amount” has the meaning set forth in the Earn-Out Terms.

 

“Closing Rollover Amount” means an amount equal to (A)(i) the Closing Equity Value minus (ii) the Adjustment Escrow Amount minus (iii) the Holdback Amount minus (iv) the Closing Management LTIP Amount multiplied by (B) 7.692308%.  

“Closing Working Capital” means (i) all current assets of the Company and the Company Subsidiaries (excluding (A) any Closing Cash, (B) any

income Tax assets and deferred Tax assets, (C) Restricted Cash and other amounts specifically excluded from the definition of Cash, (D) any assets or

contra liabilities relating to Indebtedness (such as unamortized debt issuance costs), and (E) any loans or amounts receivable from any Company Related

Party) minus (ii) the current liabilities of the Company and the Company Subsidiaries (excluding (A) the Transaction Expenses, (B) Closing Indebtedness,

and (C) any income Tax liabilities and deferred Tax liabilities), in the case of each of clauses (i) and (ii), determined on a consolidated basis as of the

Reference Time and calculated in accordance with the Accounting Principles.

 

“Code” means the Internal Revenue Code of 1986.
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“Company Accounting Principles” means the income tax basis of accounting described in Note 2 to the income tax basis financial statements of ArcLight Capital Holdings, LLC and its Subsidiaries as of and for the year ended December 31, 2025.  

“Company Affiliated Partners” means, with respect to each Company Fund, any Person whose capital commitment to such Company Fund is

applied toward the satisfaction of the “general partner” (or similar) commitment to such Company Fund in accordance with the Fund Documentation of

such Company Fund.

 

“Company Business” means the asset management business of the Company and the Company Subsidiaries (including the applicable Affiliated

management companies and General Partner Entities that are part of the asset management business operated under the “ArcLight” name) or any other

business operated by the Company and the Company Subsidiaries (including the applicable Affiliate management company entities and General Partner

Entities that are part of the asset management business or other business operated under the “ArcLight” name), other than, in each case, the Portfolio

Investments.

 

“Company Client” means any “client” (within the meaning of the Investment Advisers Act) to whom the Company or any Company Subsidiary

provides Advisory Services (including the Company Funds).

 

“Company Deal Basis Financial Statements” means the unaudited consolidated balance sheets of the Company and its Subsidiaries (excluding

JetCo) as of December 31, 2023, December 31, 2024, and December 31, 2025, and the related unaudited consolidated statements of operations for the years

then ended.

 

“Company Disclosure Letter” means the disclosure letter delivered by the Company to Parent concurrently with the execution and delivery by the

parties of this Agreement; provided that such disclosure letter shall be arranged in numbered and lettered sections and subsections corresponding to the

numbered and lettered sections and subsections contained in this Agreement, and the disclosure of any information, item or matter in any section or

subsection shall be deemed to qualify the section or subsection of this Agreement to which it corresponds in number and letter and each other section and

subsection of this Agreement to the extent that it is reasonably apparent from the face of such disclosure that such information, item or matter also qualifies

such other sections and subsections.

 

“Company Employee” means any current or former director, officer, employee, independent contractor or other individual service provider (in each case, in a capacity similar to employment) of the Company or any Company Subsidiary.  

“Company Financial Statements” means the audited consolidated balance sheets of the Company and its Subsidiaries as of December 31, 2023,

December 31, 2024 and December 31, 2025, and the related audited consolidated statements of operations, equity and cash flows for the years then ended,

including in each case the notes thereto.

 

“Company Fund” means any investment fund or other investment vehicle (including, for the avoidance of doubt, any co-investment vehicle or companion vehicle) for which the Company or any Company Subsidiary provides Advisory Services pursuant to an Advisory Agreement, including, for the avoidance of doubt, any alternative, parallel or feeder vehicles or other intermediate entities formed in connection therewith, and any Company SMA. For the avoidance of doubt, “Company Fund” shall not include any Portfolio Investment.  
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“Company Fund Capital Commitment” means, with respect to each Company Fund, the aggregate amount, without duplication, that the Company

Affiliated Partners, the Senior Principals, the General Partner Entities and their respective Affiliates have committed to contribute, directly or indirectly, to

the capital of such Company Fund.

 

“Company Fund Manager” means the Company or any Company Subsidiary that provides Advisory Services pursuant to an Advisory Agreement

with respect to any Company Fund or other Company Client.

 

“Company Fundamental Representations” means the representations and warranties contained in Section 2.01 (Organization and Good Standing; Organizational Documents), Section 2.02 (Authority; Execution and Delivery; Enforceability), Section 2.03(a) and Section 2.03(c) (Capitalization), Section 2.04 (Company Subsidiaries), Section 2.11(a) (Absence of Certain Changes) and Section 2.23 (Brokers).  

“Company Intellectual Property” means any and all Intellectual Property owned or purported to be owned by the Company, any Company

Subsidiary or any Company Fund.

 

“Company Interests” means all of the issued and outstanding limited liability company interests of the Company.

 

“Company Material Adverse Effect” means any Effect that, individually or in the aggregate, has had or would reasonably be expected to have a material adverse effect on (i) the business, assets, liabilities, condition (financial or otherwise) or results of operations of the Company and the Company Subsidiaries, taken as a whole, or (ii) the ability of the Company to consummate the Transactions in accordance with the terms of this Agreement; provided, however, that, solely in the case of the foregoing clause (i), none of the following shall be taken into account in determining whether there has been or would reasonably be expected to be such a material adverse effect: any Effect (A) generally affecting (1) the economy or political, social, regulatory, general business, economic, financial, credit, commodity or capital market conditions in the United States or any other country, including changes in interest or exchange rates, monetary policy or inflation, or (2) the industries or jurisdictions in which the Company and the Company Subsidiaries operate; or (B) to the extent arising out of, resulting from or attributable to (1) the negotiation, execution or announcement of this Agreement or the Ancillary Agreements, or the pendency of the Transactions or the Buyer Acquisition, or compliance with the terms of this Agreement (provided that this clause

(1) shall not apply with respect to the obligation to operate in the ordinary course of business and to any representation or warranty that by its terms speaks

to the consequences of the execution and delivery of this Agreement or any of the Ancillary Agreements, the performance of obligations hereunder or

thereunder or the consummation of the Transactions, or any condition to Closing related to the foregoing), (2) acts of war (whether or not declared),

military activity (including cyber-attacks), acts of armed hostility, civil disobedience, sabotage, terrorism or other international or national calamity or any

worsening or escalation of such conditions, (3) any embargo, riot, hurricane, tropical storm, tropical depression, earthquake, flood or other natural disaster,

act of God or other weather-related event or any worsening or escalation of such event, (4) any epidemic, pandemic, disease, outbreak, health emergency or

crisis or other public health condition or any worsening or escalation of such condition, (5) changes after the date of this Agreement in (x) any applicable

Law or any interpretation or enforcement thereof by any Governmental Entity or (y) GAAP or any other applicable accounting standard or any

interpretation or enforcement thereof by any Governmental Entity or (6) any failure, in and of itself, by the Company or any Company Subsidiary to meet

any estimates of revenues or earnings or projections, whether published, internally prepared or provided to Parent or any of its Representatives (it being

understood that any Effect underlying such failure to meet estimates or projections may be taken into account in determining whether there has been or

would reasonably be expected to be such a material adverse effect, unless otherwise excluded pursuant to this definition of Company Material Adverse

Effect); provided that, with respect to any Effect described in the foregoing clause (A) or any of the foregoing clauses (B)(2), (3), (4) and (5), such

Effect may be taken into account in determining whether there has been or would reasonably be expected to be such a material adverse effect to the extent

such Effect has had or would reasonably be expected to have a disproportionate adverse effect on the Company and the Company Subsidiaries compared to

other participants in the industries in which the Company and the Company Subsidiaries operate, in which case only the extent of the disproportionate

impact shall be taken into account.
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“Company Owners” means each of ACHP II and ACHP, L.P., a Delaware limited partnership, PHP and WSI.

 

“Company Parties” means each of the Company and the Company Subsidiaries.

 

“Company Related Party” means (i) any partner, manager, director, officer, employee, trustee or other individual serving in a capacity substantially

similar to employment of the Company or any Company Subsidiary, (ii) any immediate family member of any person described in the foregoing clause (i),

(iii) any trust or other estate in which any Person described in the foregoing clause (i) or (ii)  as to which such Person serves as trustee or in a similar

fiduciary capacity and (iv) any controlled Affiliate of any Person described in the foregoing clause (i), (ii) or (iii) (other than the Company and the Company

Subsidiaries).

 

“Company Rollover Interests” means the Company Interests to be contributed by the Rollover Holders to Rollover Entity in accordance with

Section 1.01(e)(ii).

 

“Company SMA” means any separately managed account owned or held by any Person for which Company or any Company Subsidiary provides

Advisory Services pursuant to an Advisory Agreement.

 

“Company Subsidiary” means a Subsidiary of the Company; provided that, except for purposes of Section 5.03 (to the extent expressly contemplated therein), the Company Clients and the Portfolio Investments shall be deemed not to be Company Subsidiaries.  

“Competing Strategy” means an investment strategy that is directly competitive with the investment strategy pursued by the Company Funds, as

such strategy is conducted as of the date hereof.
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“Consent” means any consent, approval, notice, acknowledgment, expiration or termination of a waiting period, authorization, waiver, variation,

clearance, confirmation, permit, license, grant, agreement, exemption or order of, or registration, declaration or filing with, any Person, including any

Governmental Entity.

 

“Consenting Company Client” means each Company Client other than a Non-Consenting Company Client.

 

“Continuation Fund” means any Company Fund that is a continuation fund (as such term is commonly used in the asset management industry) to

which all or any portion of one or more Portfolio Investments of an Existing Company Fund are directly or indirectly transferred, including for purposes of

providing capital that such other Existing Company Fund is not able or willing to provide, holding such Portfolio Investment(s) longer than such other

Existing Company Fund’s expected holding period for such Portfolio Investment(s) and/or providing a realization for investors in such other Existing

Company Fund.

 

“Contract” means any written, oral or other agreement or arrangement, including any contract, subcontract, lease, sublease, license, sublicense, note, settlement agreement, warranty, purchase order, bond, mortgage, indenture or other instrument or obligation that, in each case, is legally binding.  

“control” of a Person means the power, directly or indirectly, to direct or cause the direction of the management and policies of such Person,

whether by Contract or otherwise.

 

“CT PURA” means the Connecticut Public Utilities Regulatory Authority and any successor thereto.

 

“CT PURA Approval” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“Distribution Agreement” means any Contract for the distribution, placement or sales of shares, interests or units of a Company Client.

 

“Distribution and Redemption Agreement” means a distribution and redemption agreement substantially in the form attached hereto as Exhibit F.

 

“DLLCA” means the Delaware Limited Liability Company Act.

 

“DPA” means Section 721 of the Defense Production Act of 1950 (50 U.S.C. § 4565), including, for the avoidance of doubt, the rules codified at

31 C.F.R. Parts 800-802.

 

“Energy Regulatory Approvals” means the FERC Approval, the NYPSC Approval and the CT PURA Approval.

 

“Environmental Laws” means any Laws relating to pollution, public or worker health or safety (with respect to or regarding hazardous, dangerous, deleterious or toxic materials, substances or wastes), or protection of the environment or natural resources.  
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“Environmental Permits” means all permits, licenses, franchises, certificates, approvals, registrations and other authorizations of Governmental Entities required by Environmental Laws for the business of the Company, the Company Subsidiaries or the Company Funds.  

“ERISA” means the Employee Retirement Income Security Act of 1974.

 

“ERISA Affiliate” means any entity, trade, business or other Person (whether or not incorporated) that is a member of a group described in Sections 414(b), (c), (m) or (o) of the Code or Section 4001(b)(l) of ERISA that includes the Company or any Company Subsidiary.  

“Escrow Agent” means Citibank, N.A.

 

“Escrow Agreement” means an escrow agreement substantially in the form attached hereto as Exhibit G.

 

“Exchange Act” means the Securities Exchange Act of 1934.

 

“Existing Company Fund” means any Company Fund that holds an initial closing for limited partner (or similar interests) prior to the Closing, including the Company Funds set forth in Section 2.05(b) of the Company Disclosure Letter.  

“Existing Fund Credit Agreement” means each of (i) the Revolving Credit Agreement, dated as of February 3, 2015, by and among ArcLight Energy Partners Fund VI, L.P. as borrower, Citibank N.A. as administrative agent, syndication agent and letter of credit issuer and the lenders party thereto (as amended, amended and restated, supplemented or otherwise modified from time to time as in effect as of the date hereof), (ii) the Revolving Credit Agreement, dated as of September 7, 2018, by and among ArcLight Energy Partners Fund VII, L.P. as borrower, Citibank N.A. as administrative agent, syndication agent and letter of credit issuer and the lenders party thereto (as amended, amended and restated, supplemented or otherwise modified from time to time as in effect as of the date hereof) and (iii) the Revolving Credit Agreement, dated as of June 7, 2024 by and among ArcLight Infrastructure Partners Fund VIII-A, L.P., ArcLight Infrastructure Partners Fund VIII-B, L.P. and ArcLight Infrastructure Partners Fund VIII-C, L.P. as borrowers, Citibank N.A. as administrative agent, syndication agent and letter of credit issuer and the lenders party thereto (as amended, amended and restated, supplemented or otherwise modified from time to time as in effect as of the date hereof).  

“Existing House Credit Agreement” means the Credit and Security Agreement, dated August 15, 2024, by and among ArcLight Capital Partners, LLC and ArcLight Capital Holdings, LLC as borrowers, and Citizens Bank, N.A. as letter of credit issuer and a lender.  

“Expense Fund” shall mean the Holdback Amount, and any earnings on such amount, as such amount may be reduced from time to time by

payments made therefrom in accordance with the terms of this Agreement.
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“FCC” means the Federal Communications Commission, or any bureau thereof acting on delegated authority, or any successor agency.

 

“FCC Consents” means any application or notification required to obtain any and all consents from the FCC necessary for Parent to own and operate the assets pursuant to the Transactions contemplated by this Agreement.  

“FERC” means the Federal Energy Regulatory Commission and any successor thereto.

 

“FERC Approval” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“Flow-Through Tax Return” means any U.S. federal, state or local income Tax Return if (a) the Company or the applicable Company Subsidiary is treated as a partnership or disregarded entity for purposes of such Tax Return and (b) the results of operations reflected on such Tax Return are also reflected on a Tax Return of any holder of interests in the Company or such Company Subsidiary.  

“Form ADV” means the Uniform Application for Investment Adviser Registration (and any successor form).

 

“FPA” means the Federal Power Act, as amended, and the rules and regulations promulgated thereunder.

 

“Fraud” means, with respect to the making of any representation or warranty set forth in Article II or Article III, or in any certificate delivered

pursuant to this Agreement, an act, committed by a party, that (i) constitutes a false representation of a material fact made in this Agreement or in any

certificate delivered pursuant to this Agreement; (ii) is undertaken with knowledge that such representation is false or with reckless indifference to the

falsity of such representation; (iii) is undertaken with an intention to induce another party to act or refrain from acting in reliance upon it; (iv) causes another

party, in justifiable reliance upon such false representation, to take or refrain from taking action; and (v) causes another party to suffer damage by reason of

such reliance.

 

“Fund Capital Proceeds” means, with respect to each Company Fund, the entitlement of all Persons to, without duplication, directly or indirectly

receive proceeds from such Company Fund on account of the Company Fund Capital Commitment to such Company Fund (excluding, for the avoidance of

doubt, Carried Interest Proceeds with respect to such Company Fund).

 

“Fund Documentation” means, with respect to each Company Fund, as applicable, (i) the limited partnership agreement and all other Organizational Documents of such Company Fund, (ii) offering memoranda, prospectuses and statements of additional information (including supplements thereto) of such Company Fund, including any such document forming the part of any registration statement filed with the SEC or any other relevant regulator by such Company Fund in the jurisdiction of its establishment to which such Company Fund is subject, (iii) each form of subscription, participation or other similar agreement in respect of such Company Fund, and (iv) all Side Letters.  
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“Fund VI” means ArcLight Energy Partners Fund VI, L.P., a Delaware limited partnership, together with any alternative, parallel or feeder

vehicles or other intermediate entities formed in connection therewith.

 

“Fund VII” means ArcLight Energy Partners Fund VII, L.P., a Delaware limited partnership, together with any alternative, parallel or feeder

vehicles or other intermediate entities formed in connection therewith.

 

“Fund VIII” means ArcLight Infrastructure Partners Fund VIII-A, L.P., a Delaware limited partnership, together with any alternative, parallel or

feeder vehicles or other intermediate entities formed in connection therewith.

 

“Fundamental IOCs” means Section 4.01(b)(i) through Section 4.01(b)(iii) and Section 4.01(b)(xxv) (to the extent related to any of the foregoing).

 

“GAAP” means generally accepted accounting principles in the United States.

 

“General Partner Entity” means, with respect to each Company Fund or other Company Client, the general partner, special limited partner, managing member or similar role of such Company Fund or other Company Client.  

“Governing Law” means Laws of the State of Delaware, regardless of the Laws that might otherwise govern under applicable principles of

conflicts of Laws thereof.

 

“Government Bid” means any outstanding offer, quotation, bid, or proposal by any of the Company, any Company Subsidiary, or Portfolio Investment that, if accepted or awarded, would lead to a Government Contract.  

“Government Contract” means any contract of the Company, any Company Subsidiary, or Portfolio Investment for which performance has not

been completed or for which final payment has not been received, between any of the Company, a Company Subsidiary, or Portfolio Investment on the one

hand, and (a) any Governmental Entity, (b) any prime contractor of any Governmental Entity in its capacity as a prime contractor or (c) any higher-tier

subcontractor with respect to any Contract of a type described in clauses (a) or (b), in each case, on the other hand. A task, purchase or delivery order under

a Government Contract shall not constitute a separate Government Contract for purposes of this definition, but shall be part of the Government Contract to

which it relates.

 

“Governmental Entity” means any Federal, state, local or foreign government, instrumentality, court, subdivision, administrative agency, commission or other governmental authority, quasi-governmental authority, or instrumentality.  

“Governmental Plan” means a “governmental plan,” within the meaning of Section 3(32) of ERISA.

 

“Holdback Account” means a bank account(s) designated in writing by ACHP II (such designation to be made at least two (2) Business Days prior

to the Closing Date).
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“Holdback Amount” means an amount equal to $1,000,000.

 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976.

 

“HSR Approval” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“Income Tax” means any Tax imposed, withheld or determined with reference to gross or net income, receipts or profits, including franchise,

margin, pass-through entity, non-resident withholding, composite return and similar taxes. For clarity, “Income Tax Return” means any Tax Return with

respect to Income Taxes.

 

“Indebtedness” means, without duplication, (i) all obligations with respect to (A) indebtedness for borrowed money, (B) obligations evidenced by

notes, performance, surety and other bonds, debentures, other debt security or similar instruments and (C) obligations in respect of undrawn letters of credit

and bankers’ acceptances, (ii) all obligations for the deferred or unpaid purchase price of assets, property, business, securities or services, whether

contingent or otherwise, including any earn-out, milestone, holdback obligations, seller notes, purchase price adjustments or other contingent or deferred

payment obligation, in each case, calculated as the maximum amount payable under or pursuant to such obligation, (iii) all obligations under capital leases

or finance leases required to be reported by the Company or any Company Subsidiary in the Company Financial Statements or in accordance with GAAP,

(iv) (x) all obligations in respect of deferred revenue (including management fees paid in advance allocable to a period following the Closing), net of

(y) receivables in respect of management fees, monitoring fees, ancillary fees or other income (excluding Catch-Up Fees payable pursuant to Section 1.09,

Carried Interest Proceeds and non-income receivables) (for the avoidance of doubt, the calculation of the foregoing clause (x) minus clause (y) may be

positive or negative), (v) all obligations in respect of deferred capital expenditures, (vi) all obligations under any interest rate or currency swaps, collars,

forward contracts, caps or other derivatives or hedging arrangements, (vii) all liabilities or obligations for which the Company or any Company Subsidiary

has (or may be expected to have) in respect of (A) nonqualified deferred compensation, defined benefit pensions, and post-retirement or post-employment

welfare benefits, including pursuant to the ArcLight Capital Holdings, LLC Pre-65 Retiree Health Plan, (B) accrued or unpaid vacation, personal holiday

pay and other paid time off, (C) accrued or unpaid bonus (including retention bonus), commission and other incentive payments, (D) accrued or unpaid

severance or similar termination-related payments or benefits owed to any Person arising prior to Closing and (E) the employer portion of any employment,

payroll, social security, Medicare, national insurance contributions, unemployment or other Taxes (including any employer 401(k) matching contributions)

or similar obligations associated with such amounts, and any amounts to offset any excise Taxes imposed under Law to amounts described in this clause

(vii) and any related Taxes attributable to such offset amounts, as applicable, (viii)  all Pre-Closing Income Taxes, (ix) any placement fees, including any

placement fees that were originally scheduled to be paid in any period prior to Closing, in each case, to the extent accrued (or required to be accrued in

accordance with GAAP) and unpaid as of the Closing; for the avoidance of doubt, any placement fees attributable to fundraising prior to Closing shall be

accrued in full, (x) any declared but unpaid dividend or distribution owed by the Company or any Company Subsidiary to any Person other than the

Company or any wholly owned Company Subsidiary, (xi) any arranger fees and CAMS-related distributions, (xii) any amounts owed to JetCo, (xiii) all

obligations for premium, accrued or unpaid interest, fees, prepayment penalties, make-whole payments, breakage costs, indemnity costs, reimbursements,

commitment fees, termination fees and all other similar fees and costs in respect of any of the foregoing clauses (i) through (xii) and (xiv) all obligations of

a type referred to in clauses (i) through (xiii) of other Persons that are (A) guaranteed by the Company or any Company Subsidiary (other than any

guarantee by the Company or any Company Subsidiary of all or any portion of any Company Fund Capital Commitment for the benefit of any Company

Employee) or (B) secured by (or for which the holder of such obligations has an existing right, contingent or otherwise, to be secured by) any Lien on assets

or property owned by the Company or any Company Subsidiary. Notwithstanding the foregoing, “Indebtedness” shall not include any (1) Transaction

Expenses or (2) amounts owed by the Company or any of its wholly-owned Subsidiaries to the Company or any of its wholly-owned Subsidiaries, to the

extent such amounts are reconciled and eliminated in consolidation.
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“Independent Expert” means an internationally recognized independent public accounting firm with significant experience in resolving M&A purchase price disputes, as mutually agreed upon by Parent and ACHP II in writing.  

“Intellectual Property” means all intellectual property rights in any jurisdiction throughout the world, including such rights in: (i) patents (including all divisionals, continuations, continuations-in-part, reissues, reexaminations, applications and foreign counterparts), (ii) trademarks, service marks, trade dress, trade names, business names, brand names, slogans, logos, domain names and other indicia of origin and source identifiers, including registrations and applications therefor, together with all goodwill and common-law rights associated therewith, (iii) copyrights (including copyrights in IT Systems) and registrations therefor, design or database rights, and (iv) trade secrets, know-how, inventions, methods, algorithms, processes, client and investor lists and other rights in confidential and proprietary business information.  

“Investment Advisers Act” means the Investment Advisers Act of 1940.

 

“Investment Company Act” means the Investment Company Act of 1940.

 

“Investor Transaction Support Agreement” means the support agreement substantially in the form attached hereto as Exhibit H.

 

“IT Systems” means all computers (including servers, workstations, desktops, laptops and handheld devices), software, applications, websites,

hardware, networks, firmware, middleware, routers, hubs, switches, data communications lines, data storage devices, data centers, systems and other

information technology equipment and assets.

 

“Knowledge of Parent” means the knowledge of any of the natural persons set forth in Section 9.04(a) of the Buyer Disclosure Letter under the caption “Knowledge of Parent”, in each case, after reasonable inquiry of direct reports.  

“Knowledge of the Company” means the knowledge of any of the natural persons set forth in Section 9.04(a) of the Company Disclosure Letter under the caption “Knowledge of the Company”, in each case, after reasonable inquiry of direct reports.  

“Law” means any statute, law (including common law), ordinance, code, rule, regulation or Order promulgated by a Governmental Entity.
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“Liens” means any claims, pledges, liens, charges, mortgages, deeds of trust, leases, licenses, hypothecation, easements, covenants, exclusions,

encroachments, occupancy right, options, rights of first refusal or offer, security interests, transfer restrictions or other encumbrances or restrictions of any

kind or nature whatsoever.

 

“Non-Consenting Company Client” means any Company Client that (i) has not provided Client Consent or has validly withdrawn its Client

Consent, (ii) has validly terminated in whole or in part, its Advisory Agreement or (iii) has validly exercised any termination or liquidation rights under the

terms of any applicable Fund Documentation.

 

“NYPSC” means the New York Department of Public Service Commission and any successor thereto.

 

“NYPSC Approval” shall have the meaning set forth in the Regulatory Efforts Agreement.

 

“Order” means any rule, regulation, judgment, writ, consent, order, decree, stipulation, determination, executive order, injunction or award of a

Governmental Entity.

 

“Organizational Documents” means, with respect to any Person, its constituent documents and/or other organizational documents.

 

“Parent Alternative Acquisition” means an acquisition by a Buyer Party (or any Affiliate thereof) from a third party of a majority of the voting or economic interests in an investment management business, the primary investment strategy of which is a Competing Strategy.  

“Parent Fund” means any investment fund or other investment vehicle (including, for the avoidance of doubt, any co-investment vehicle or

companion vehicle), or any separately managed account owned or held by any Person, in each case for which Parent or any Parent Subsidiary provides

Advisory Services pursuant to an Advisory Agreement, including, for the avoidance of doubt, any alternative, parallel or feeder vehicles or other

intermediate entities formed in connection therewith.

 

“Parent Fund Portfolio Company” means any Person in which a Parent Fund holds an investment, directly or indirectly, or which is an underlier or reference asset of any derivative security or other financial instrument in which any Parent Fund holds an investment, directly or indirectly.  

“Parent Share” means an ordinary share of Parent.

 

“Parent Subsidiary” means a Subsidiary of Parent, provided that, any Parent Fund and Person in which a Parent Fund holds an investment, directly or indirectly, or which is an underlier or reference asset of any derivative security or other financial instrument in which any Parent Fund holds an investment, directly or indirectly, shall also not be deemed to be a Subsidiary of Parent.  

“Permitted Liens” means any (i) mechanics’, carriers’, workmen’s, repairmen’s or other similar statutory Liens arising or incurred in the ordinary course of business for amounts that are not yet due and payable or are being contested in good faith through appropriate proceedings and for which adequate reserves have been established in accordance with GAAP, (ii) Liens for Taxes, assessments or other governmental charges and levies that are not due and payable or that are being contested in good faith by appropriate proceedings and for which adequate reserves have been established in accordance with GAAP, (iii) easements, covenants, conditions, rights-of-way leases, restrictions and other similar matters of record that, individually or in the aggregate, do not materially impair the continued use and operation of the assets to which they relate as presently conducted, (iv) zoning, building, land use and other similar Laws imposed by any Governmental Entity having jurisdiction over such real property and which are not violated, (v) Liens that have been placed by any developer, owner, landlord or other third party either on any Leased Real Property or on any real property to which such Person has easement rights, or any subordination or similar agreements relating thereto, which do not materially interfere with the continued use and operation of the assets to which they relate as presently conducted, (vi) Liens arising under worker’s compensation, unemployment insurance, social security, retirement and similar Laws, (vii) transfer restrictions under applicable securities Laws; (viii) non-exclusive licenses of Intellectual Property granted in the ordinary course of business; and (ix) other non-monetary Liens or imperfections of title that, individually or in the aggregate, do not materially impair the continued use and operation of the properties or assets to which they relate as presently conducted.  
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“Person” means any individual natural person, firm, corporation, partnership, company, limited liability company, trust, joint venture, association,

Governmental Entity or other entity.

 

“Personal Data” means any information (i) relating to an identified or identifiable natural person or that is reasonably capable of being used to

identify a natural person, household or device and/or (ii) that is defined as “personally identifiable information,” “personal information”, “personal data” or

other comparable term under applicable Law.

 

“PHP” means PHP DE 1, LP, a Delaware limited partnership.

 

“Plan Asset Regulation” means the U.S. Department of Labor regulation codified at 29 C.F.R. §2510.3-101, as modified by Section 3(42) of

ERISA.

 

“Portfolio Investment” means, as of any time of determination, any Person in which any Company Fund holds an investment, directly or indirectly, at such time (other than another Company Fund) or which is an underlier or reference asset of any derivative security or other financial instrument in which any Company Fund holds an investment, directly or indirectly, at such time (other than another Company Fund).  

“Pre-Closing Income Taxes” means, with respect to the Company and each Company Subsidiary, as applicable, an amount, equal to the amount of

any unpaid Income Tax liabilities of such Person for Pre-Closing Tax Periods, whether required to be paid or withheld by such Person, (determined in

accordance with Section 5.10(g)) with respect to Tax Returns for Income Taxes that are not yet due (taking into account applicable extensions) and that

have not yet been filed as of the date hereof or Income Taxes that the Company or Subsidiary has accrued for on its books and records which it is legally

required to pay or which it has agreed to pay to a taxing authority which amount shall: (i) not be less than zero in the aggregate or in any jurisdiction, for

any type of Income Tax, or with respect to any Person, (ii) take into account any Transaction Tax Deductions deductible in a Pre-Closing Tax Period to the

extent supportable at a “more likely than not” or higher level of comfort, (iii) exclude any Taxes resulting from transactions outside the ordinary course of

business on the Closing Date after the time of Closing, (iv) exclude any prepaid amounts or deferred revenue (or other deferred amounts) that would not

otherwise be included in taxable income on or prior to the Closing Date and including all other prepaid amounts and deferred revenue (and other deferred

amounts), (v) take into account estimated Income Tax payments, overpayments of Income Taxes or prepaid Income Taxes, in each case, that are actually

applied to reduce cash Income Tax liabilities of the Company or any Company Subsidiary in a Pre-Closing Tax Period as a matter of applicable Law,

(vi) exclude any liabilities for accruals or reserves established or required to be established under GAAP methodologies for contingent income Taxes or

with respect to uncertain Tax positions, (vii) include the amount of Income Tax attributable to any unpaid adjustments pursuant to Section 481 of the Code

(or corresponding or similar provision of state, local, or non-U.S. Law) as a result of any change in an accounting method during a Pre-Closing Tax Period,

(viii) exclude all deferred Tax assets and deferred Tax liabilities, (ix) exclude any Taxes and deductions arising from any Parent debt financing, (x) be

determined in accordance with the past practice of the Company or Company Subsidiary, as applicable, in preparing the relevant Income Tax Return (but, if

applicable, any elections available to the Company and any Company Subsidiary under Public Law: 119-21 shall be assumed to have been made by the

Company and any Company Subsidiary in a manner that maximizes deductions taken in the Pre-Closing Tax Period), and (xi) for the avoidance of doubt,

include any Income Taxes incurred by such Persons as a result of the Pre-Closing Reorganization. The calculation of Pre-Closing Income Taxes (or any

component thereof) shall not take into account: (A) any action taken by Parent (including the Company or any Company Subsidiary following the Closing),

(B) the manner in which any Tax Return is prepared or filed, or (C) the manner in which any Tax Contest is settled or resolved, in each case, following the

Closing.
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“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and the pre-Closing portion of any Straddle Period.

 

“Privacy Legal Requirements” means all applicable (i) Laws, (ii) publicly posted or written internal policies of any Company Party or Company Fund, (iii) portions of any contractual obligation binding upon any Company Party or Company Fund or (iv) industry standards binding any Company Party or Company Fund, in each case of clauses (i) to (iv), governing or otherwise regarding the protection, privacy, security, collection, use, disclosure, transfer, sale, storage, maintenance, retention, disposal, destruction, modification or processing of Personal Data, as applicable.  

“Public Law: 119-21” means the version of the One Big Beautiful Bill Act, H.R. 1, 119th Congress (2025) that was signed into law on July 4,

2025.

 

“Reference Time” means 11:59 p.m. (Eastern Time) on the day immediately preceding the Closing Date.

 

“Regulatory Efforts Agreement” means the regulatory efforts agreement substantially in the form attached hereto as Exhibit I.

 

“Regulatory License” means financial services regulatory licenses, authorizations, permissions, approvals, permits, consents, registrations and

exemptions or similar (including any restrictions, conditions or waivers).
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“Renewable Infrastructure Fund” means an investment vehicle (together with its and their respective parallel, feeder and alternative investment vehicles, if any, and any co-investment vehicles (including any annex funds, overflow funds, separately managed accounts or funds of one) formed for the purpose of investing alongside any such Persons) that is formed, sponsored, managed and/or advised by ACP and is formed for the purpose of investing alongside Fund VIII in renewable investments (which initial fund is expected to be named “ArcLight Renewable Infrastructure Partners, L.P.”).  

“Requisite Employment Agreements” means those certain employment agreements, in each case, executed and delivered concurrently with the execution and delivery of this Agreement by Parent and each Senior Principal.  

“Restricted Cash” means any cash or cash equivalents not immediately available to be freely used or transferred by the Company and the

Company Subsidiaries, including any cash or cash equivalents that are subject to restrictions, limitations on use or distribution, whether by Law or

Contract.

 

“Retained Interests” means each of the following interests: (i) all Carried Interest Proceeds in respect of the Existing Company Funds (including, for the avoidance of doubt, all such interests in Carried Interest Proceeds held in the General Partner Entities set forth in Section 2.04(a) of the Company Disclosure Letter), any Continuation Fund and Renewable Infrastructure Fund; (ii) all Fund Capital Proceeds in respect of the Existing Company Funds (including, for the avoidance of doubt, all such interests in Fund Capital Proceeds held in the General Partner Entities set forth in Section 2.04(a) of the Company Disclosure Letter), any Continuation Fund and Renewable Infrastructure Fund; and (iii) all Catch-Up Fees.  

“Rollover Entity” has the meaning set forth in Exhibit E.

 

“Rollover Holders” has the meaning set forth in Exhibit E.

 

“Rollover Interests” means membership interests in the Rollover Entity.

 

“Sanctioned Country” means a country or territory that is, or during any applicable period has been, the subject or target of comprehensive, territory-wide Sanctions (including Cuba, Iran, North Korea, the Crimea region of Ukraine, the so-called Donetsk People’s Republic, the so-called Luhansk People’s Republic, the non-government controlled oblasts of Kherson and Zaporizhzhia, and, prior to July 1, 2025, Syria).  

“Sanctioned Person” means any Person that is, or during any applicable period has been, the target of Sanctions, including: (a) any Person listed in

any U.S. or applicable non-U.S. Sanctions-related list of designated Persons, including those maintained by the Office of Foreign Assets Control of the

U.S. Department of the Treasury (“OFAC”), the U.S. Department of State, United Nations Security Council, the European Union or any of its member

states, His Majesty’s Treasury of the United Kingdom, or any similar list maintained by, or public announcement of Sanctions designation made by, any

applicable national Sanctions authority; (b) any Person operating from, or organized or resident in, a Sanctioned Country; (c) the government of a

Sanctioned Country; or (d) any Person that is, in the aggregate, 50% or more owned, directly or indirectly, or controlled by any such Person or Persons in

the foregoing clauses (a) through (c).
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“Sanctions” means all U.S. and non-U.S. economic or financial sanctions, rules, regulations or trade embargoes imposed, administered or enforced from time to time, including those imposed by (a) the U.S. government, including those administered by OFAC or the U.S. Department of State, and (b) the United Nations Security Council, the European Union or any of its member states, and His Majesty’s Treasury of the United Kingdom.  

“SBG” means SoftBank Group Corp.

 

“SEC” means the Securities and Exchange Commission or any successor thereof.

 

“Securities Act” means the Securities Act of 1933.

 

“Self-Regulatory Organization” means the Financial Industry Regulatory Authority, the National Futures Association, each national securities exchange in the United States, each non-U.S. securities exchange, and each other commission, board, agency or body, whether United States or foreign, that is charged with the supervision or regulation of brokers, dealers, commodity pool operators, commodity trading advisors, futures commission merchants, securities underwriting or trading, stock exchanges, commodities exchanges, insurance companies or agents, investment companies or investment advisers, or to the jurisdiction of which The Company or any Company Subsidiary is subject.  

“Seller Representative” means Daniel R. Revers (or, following the death or incapacity thereof, the other Senior Principals, acting jointly).

 

“Senior Leadership LTIP Recipients” shall have the meaning set forth on Section 9.04(c) of the Company Disclosure Letter.

 

“Senior Principals” shall have the meaning set forth on Section 9.04(b) of the Company Disclosure Letter.

 

“Side Letters” means, with respect to any Company Client, all Contracts (other than Organizational Documents of such Company Client and other than confidentiality agreements entered into in the ordinary course of business) entered into with an investor in such Company Client relating to or affecting such investor’s participation in such Company Client that provides for or that otherwise has the effect of establishing rights under, or altering or supplementing the terms of, any Organizational Document or subscription agreement of such investor with respect to such Company Client.  

“SoftBank Transaction Support Agreement” means the support agreement substantially in the form attached hereto as Exhibit J.

 

“Straddle Period” means a taxable period that includes (but does not end on) the Closing Date.

 

“Subsidiary” means, with respect to any Person, any corporation, limited liability company, partnership, association or other business entity of

which (i) if a corporation, a majority of the total voting power of shares of stock entitled (without regard to the occurrence of any contingency) to vote in

the election of directors, managers or trustees thereof is at the time owned or controlled, directly or indirectly, by such Person or (ii) if a limited liability

company, partnership, association or other business entity (other than a corporation), (A) a majority of the partnership or other similar ownership interests

thereof is at the time owned or controlled, directly or indirectly, by such Person, and for this purpose a Person owns a majority ownership interest in such a

business entity (other than a corporation) if such Person shall be allocated a majority of such business entity’s gains or losses or shall be a, or control any,

managing director or general partner of such business entity (other than a corporation) or (B) such Person is the general partner, the managing member or

equivalent; provided that (a) the Company Clients, Company Funds and the Portfolio Investments shall be deemed not to be Subsidiaries of the Company

and (b) any Parent Fund and Person in which a Parent Fund holds an investment, directly or indirectly, or which is an underlier or reference asset of any

derivative security or other financial instrument in which any Parent Fund holds an investment, directly or indirectly, shall also not be deemed to be a

Subsidiary of Parent.
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“Target Working Capital” means an amount equal to $1,000,000.

 

“Tax” means any and all federal, state, local and non-U.S. taxes, imposts, withholdings, charges, fees, levies contributions, payments or other

assessments of similar kind imposed by any Taxing Authority, including any income, gross receipts, license, payroll, employment, health and social care

levies, employer and employee national insurance contributions, excise, severance, stamp, occupation, premium, windfall profits, environmental, customs,

duties, capital stock, franchise, profits, social security (or similar, including FICA), unemployment, disability, real property, personal property, sales, use,

transfer, registration, value added, alternative or add-on minimum, estimated, withholding, pass-through entity, nonresident withholding, composite return,

unincorporated business, or other tax of any kind or in the nature of taxes whatsoever, together with all interest, penalties, fines, charges, surcharges and

additions imposed with respect thereto, whether disputed or not.

 

“Tax Return” means any return, declaration, statement, report, claim, schedule, form or information return filed or required to be filed with any Taxing Authority relating to Taxes, including any supplement, schedule or attachment thereto and any amendment thereof.  

“Taxing Authority” means any Governmental Entity of any jurisdiction responsible for the assessment, administration, determination, collection or

the imposition of any Tax.

 

“Total Base Purchase Price” means an amount equal to $650,000,000.

 

“Transaction Expenses” means, without duplication and to the extent unpaid immediately prior to Closing, the aggregate amount of (i) all fees,

costs and expenses incurred or payable or subject to reimbursement by the Company or any Company Subsidiary or Affiliate thereof in connection with

this Agreement or the Transactions (including (A) (i) the fees, costs and expenses of any financial advisor, legal counsel, accountant, agent, auditor, broker,

expert or other advisor or consultant, or finder or other service provider retained by or on behalf of the Company or any Company Subsidiary or Affiliate

thereof, (ii) the fees, cost and expenses allocated to or incurred by the Company in connection with Section 5.22 and Section 3.4 of the Regulatory Efforts

Agreement and (iii) any Change of Control Payments and the employer portion of any employment, payroll, social security, Medicare, national insurance

contributions, unemployment or other Taxes or similar obligations payable in respect thereof, but excluding (B) any fees, costs and expenses incurred solely

at the direction of or based upon the action of the Buyer Parties or the Surviving Company or any of their respective Affiliates after the Reference Time),

(ii) all Transfer Taxes allocated to the Company under Section 5.10(a), and (iii) all fees, costs and expenses in connection with the termination of any

Company Related Party Contract. Notwithstanding the foregoing, “Transaction Expenses” shall not include (i) any amounts deducted from the Closing

Cash Consideration in the calculation of Closing Indebtedness or Closing Working Capital, and (ii) any amounts incurred by or on behalf of the Buyer

Parties or any of their Affiliates in connection with the Transactions, whether or not billed or accrued (including any fees and expenses of counsel, advisors,

consultants, investment bankers, brokers, accountants, auditors and any other experts or Representatives of the Buyer Parties or any of their Affiliates),

except to the extent such amounts are incurred on behalf of, and are reimbursable by or would have otherwise been payable by, the Company or any

Company Subsidiary or Affiliate thereof.
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“Transaction Restrictive Covenant Agreements” means those certain restrictive covenant agreements executed and delivered concurrently with the execution and delivery of this Agreement by Parent and each Senior Principal.  

“Transaction Tax Deductions” means, without duplication, any items of loss, deduction, expense or credit permitted under applicable Tax Law to be deducted in a Pre-Closing Tax Period at a “more likely than not” or higher level of comfort with respect to (a) any fees, expense and interest (including amounts treated as interest for Tax purposes and any breakage fees or accelerated deferred financing fees) incurred by the Company or any Company Subsidiary with respect to the payment of Indebtedness, (b) the amount of Transaction Expenses, including, for this purpose, amounts that would be Transaction Expenses but that were paid prior to the Closing, (c) including any Management LTIP or Senior Leadership LTIP economically funded by the Company Owners or the Ultimate Company Owners, and (d) any other payments or expenses incurred by the Company or any Company Subsidiary in connection with the transactions contemplated by this Agreement (or included as a liability in Closing Indebtedness), in each case, solely to the extent economically borne by the Company Owners or the Ultimate Company Owners. The parties hereto also agree that seventy percent (70%) of any success-based fees are deductible for United States federal Income Tax purposes pursuant to Revenue Procedure 2011-29, 2011-18 IRB.  

“Transactions” means the transactions contemplated by this Agreement.

 

“Ultimate Company Owners” means each of the Persons set forth under the heading “Ultimate Company Owner” on Schedule 2.

 

“United States” or “U.S.” means the United States of America, its territories and possessions, any State of the United States and the District of

Columbia.

 

“WARN Act” means the Worker Adjustment and Retraining Notification Act of 1988, as amended, or any similar Laws.

 

“Willful Breach” means, with respect to any Person, a deliberate and willful act or a deliberate and willful failure to act, in each case, which action or failure to act (as applicable) occurs with the actual knowledge that such act or failure to act constitutes, or would reasonably be expected to constitute, a material breach of a covenant set forth in this Agreement or any Ancillary Agreement, regardless of whether breaching was the intent and object of the act or the failure to act, and which in fact does cause a breach of this Agreement or any Ancillary Agreement, it being understood that such term shall include, in any event, the failure to consummate the Closing when required to do so by this Agreement.  
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“WSI” means WSI Cicada Investors, LLC, a Delaware limited liability company.

 

For purposes of this Agreement, the terms listed below have the meanings ascribed to them in the respective sections of this Agreement set forth
	below.
	
	

	 
	
	

	Term
	Location

	 
	 

	2027 Earn-Out Payment Amount
	Section 1.06(a)(iv)

	2027 Target Earnings Amount
	Section 1.06(a)(i)

	2028 Earn-Out Payment Amount
	Section 1.06(a)(v)

	2028 Target Earnings Amount
	Section 1.06(a)(ii)

	2029 Earn-Out Payment Amount
	Section 1.06(a)(vi)

	2029 Target Earnings Amount
	Section 1.06(a)(iii)

	ACHP II
	Preamble

	Adjustment Disagreement Deadline
	Section 1.04(b)(ii)

	administrative Costs
	Section 10.17(a)

	Agreement
	Preamble

	Announcement
	Section 5.05

	ARCLIGHT
	Section  5.19

	Audited Financial Statements
	Section 5.22

	Bankruptcy and Equity Exception
	Section 2.02

	Benefit Plan
	Section 2.14(a)

	Buyer Acquisition Agreements
	Section 5.13

	Buyer Indemnified Parties
	Section 5.10(i)

	Buyer Parties
	Preamble

	Buyer Released Parties
	Section 10.15

	Buyer Releasing Parties
	Section 10.15(b)

	Buyer Tax Matter
	Section 5.10(c)(iv)

	Buyer Wrong Pockets Assets
	Section 5.17(a)

	Catch-Up Fees
	Section 1.08

	Certificate of Merger
	Section 1.01

	Closing Statement
	Section 1.04(b)(i)

	Company
	Preamble

	Company 401(k) Plan
	Section 5.06(d)

	Company Certificate of Formation
	Section 2.01(b)

	Company Client Notice
	Section 5.11(a)

	Company Governmental Authorizations
	Section 2.08

	Company Indemnified Party
	Section 5.07(a)

	Company Interest Rights
	Section 2.03(b)

	Company Maximum Premium
	Section 5.07(c)

	Company Organizational Documents
	Section 2.01(b)
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	Company Outside Date
	Section 7.01(c)

	Company Related Party Contracts
	Section 2.20

	Company Released Parties
	Section 10.15(b)

	Company Releasing Parties
	Section 10.15

	Company Tax Matter
	Section 5.10(c)(ii)

	Company Voting Debt
	Section 2.03(b)

	Confidentiality Agreement
	Section 5.02(b)

	Continuing Employee
	Section 5.06(a)

	Contracting Party
	Section 10.14

	Control Transaction
	Section 1.06(e)(iv)

	Draft Purchase Price Allocation
	Section 5.10(b)

	DSS
	Section  1.01

	Earn-Out Disagreement Deadline
	Section 1.06(b)(ii)

	Earn-Out Disagreement Notice
	Section 1.06(b)(ii)

	Earn-Out Measurement Date
	Section 1.06(a)(vii)

	Earn-Out Payment Amount
	Section 1.06(a)(viii)

	Earn-Out Statement
	Section 1.06(b)(i)

	Earn-Out Terms
	Section 1.06(a)(ix)

	EDGAR
	Article III

	Effect
	Section 10.02(a)

	Effective Time
	Section 1.01

	Estimated Closing Equity Value
	Section 1.04(a)

	Estimated Closing Statement
	Section 1.04(a)

	Excess Negative Adjustment Amount
	Section 1.05(a)(ii)

	Exclusivity Period
	Section 5.01

	Existing Fund Credit Agreement Consent
	Section 5.18(e)

	Fee Related Revenues
	Section 1.06(a)(x)

	Final Closing Equity Value
	Section 1.04(b)(iv)

	Final Purchase Price Allocation
	Section 5.10(b)

	FRE Catch-Up Fees
	Section 1.06(a)(xi)

	FRE Principles
	Section 1.06(a)(xii)

	Governance Agreement
	Section 5.12

	Interim Financial Statements
	Section 5.22

	Invoices
	Section  5.08(b)

	JetCo
	Section  5.10(i)

	Key Person Event
	Section 6.02(g)

	Labor Agreement
	Section 2.15(a)

	Leased Real Property
	Section 2.13

	Lookback Date
	Section 2.07(a)

	Management LTIP
	Section 5.12

	Material Contracts
	Section 2.18

	Merger
	Section  1.01

	Merger Sub
	Preamble

	Merger Sub Organizational Documents
	Section 3.01(b)

	Net Negative Adjustment Amount
	Section 1.05(a)(ii)

	Net Positive Adjustment Amount
	Section 1.05(a)(i)
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	New Plans
	Section 5.06(b)

	Nonparty Affiliates
	Section 10.14

	Notice of Disagreement
	Section 1.04(b)(ii)

	Outside Date
	Section 7.01(b)(i)

	Parent
	Preamble

	Parent Organizational Documents
	Section 3.01(b)

	Parent Public Reports
	Section 3.06

	Parent Related Parties
	Section 7.03(b)

	Parent’s 401(k) Plan
	Section 5.06(d)

	Pre-Closing Reorganization
	Recitals

	Protected Information
	Section 10.16

	R&W Insurance Policy
	Section 5.14

	Real Property Leases
	Section 2.13

	Reimbursable Expenses
	Section 1.06(a)(xiii)

	Representatives
	Section  2.09(g)

	Restraints
	Section 6.01(e)

	Retained Interests Agreement
	Section 5.12

	Rollover Agreement
	Section 5.12

	Rollover Notice
	Section 1.11

	Senior Leadership LTIP
	Section 5.12

	Similar Law
	Section 2.05(o)

	Specified Buyer Client
	Section 1.06(a)(xiv)

	Specified Courts
	Section 10.13(b)

	Surviving Company
	Recitals

	Surviving Company LLC Agreement
	Section 1.01(a)

	Termination Fee
	Section 7.03(a)

	Transfer Taxes
	Section 5.10(a)

	Withholding Agent
	Section 1.08

	 
	

	Section 9.05      Interpretation.
	

	 
	
	
	


(a)            The headings contained in this Agreement, in any Schedule or Exhibit hereto, in the Company Disclosure Letter, in the Buyer Disclosure Letter and in the table of contents to this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement. All Schedules and Exhibits attached hereto or referred to herein, and the Company Disclosure Letter and the Buyer Disclosure Letter, are hereby incorporated in and made a part of this Agreement as if set forth in full herein. Any terms used in any Schedule or Exhibit attached hereto or referred to herein, or in the Company Disclosure Letter or the Buyer Disclosure Letter, but not otherwise defined therein shall have the respective meanings ascribed to such terms in this Agreement. The definitions of terms herein shall apply equally to the singular and plural forms of the terms defined. Whenever the context may require, any pronoun shall include the corresponding masculine, feminine and neuter forms.  

(b)            All references herein to “cash”, “immediately available funds”, “dollars” or “$” shall be deemed to be references to the lawful money of the United States. All provisions herein qualified by the term “domestic” or “foreign” shall be construed on the basis that the United States is the relevant domestic country. The words “include”, “includes” and “including” shall be deemed to be followed by the phrase “without limitation”. The word “will” shall be construed to have the same meaning and effect as the word “shall”. If any time period for giving notice or taking action hereunder expires on a day that is not a Business Day, the time period shall automatically be extended to the Business Day immediately following such non-Business Day. This Agreement shall be deemed to have been drafted by all parties, and this Agreement shall not be construed against any party as the principal drafter hereof.  
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(c)            Unless the context requires otherwise, (i) any definition of or reference or citation to any Law, agreement, instrument or other document herein shall be construed as referring or citing to such Law, agreement, instrument or other document as from time to time amended, supplemented or otherwise modified, including by succession of comparable successor Laws, and to the rules and regulations promulgated thereunder, (ii) any reference herein to any Person shall be construed to include such Person’s successors and permitted assigns, (iii) the words “herein”, “hereof” and “hereunder”, and words of similar import, shall be construed to refer to this Agreement in its entirety and not to any particular provision hereof, (iv) all references herein to Articles, Sections, Schedules and Exhibits shall be construed to refer to Articles and Sections of, Schedules and Exhibits to, this Agreement, (v) the words “asset” and “property” shall be construed to have the same meaning and effect and to refer to any and all tangible and intangible assets and properties, (vi) the word “or” shall not be exclusive, (vii) the phrase “to the extent” shall mean the degree to which a subject or other item extends and shall not simply mean “if”, (viii) the word “party” shall mean a party to this Agreement, unless the context requires otherwise, (ix) the phrase “ordinary course of business” shall be construed to mean, with respect to any Person, the ordinary course of business for such Person, consistent with the past practice of such Person and (x) the phrase “made available” or words of similar import, when used in this Agreement, shall mean that the information has been (A) in the case of information made available by the Company, posted in the virtual data room hosted by Intralinks by or on behalf of the Company, named “Project Marley”, to which the Buyer Parties and their respective Representatives have had access prior to the date of this Agreement and (B) in the case of information made available by Parent or Merger Sub (x) delivered in Person or electronically to the Company or its Representatives or (y) filed or furnished with the SEC and publicly available on EDGAR prior to the date hereof, in each case of clause (A) or (B), posted in the data room or delivered, as applicable, at least two (2) Business Days prior to the date of this Agreement.

 

Section 9.06      Amendment. This Agreement may not be amended except by an instrument in writing signed by an authorized representative of

ACHP II and the Buyer Parties.

 

Section 9.07      Extension; Waiver. At any time prior to the Closing, ACHP II and the Buyer Parties may (a) extend the time for the performance of

any of the obligations or other acts of any party, (b) waive any inaccuracies in the representations and warranties contained in this Agreement or in any

document delivered pursuant to this Agreement or (c) waive compliance with any of the covenants, agreements or conditions contained in this Agreement.

Any agreement on the part of ACHP II and the Buyer Parties to any such extension or waiver shall be valid only if set forth in an instrument in writing

signed on behalf of each such party. The failure of any party to assert any of its rights under this Agreement or otherwise shall not constitute a waiver of

such rights.
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Section 9.08      Severability. If any term or other provision of this Agreement is determined to be invalid, illegal or incapable of being enforced, all

other terms and provisions of this Agreement shall nevertheless remain in full force and effect so long as the economic and legal substance of the

Transactions is not affected in any manner materially adverse to any party. Upon such determination that any term or other provision is invalid, illegal or

incapable of being enforced, this Agreement shall be reformed, construed and enforced so as to effect the original intent of the parties as closely as possible

to the end that the Transactions are fulfilled to the extent possible.

 

Section 9.09      Counterparts. This Agreement may be executed (including by electronic mail, in .pdf form or by any other electronic means, and including by electronically imaging a signature) in two or more counterparts, all of which shall be considered one and the same agreement and shall become effective when counterparts have been signed by each of the parties and delivered to the other parties.  

Section 9.10      Entire Agreement; Third-Party Beneficiaries. This Agreement, together with the Ancillary Agreements, the SoftBank Transaction

Support Agreement, the Regulatory Efforts Agreement and the Confidentiality Agreement, constitutes the entire agreement, and supersedes all prior

agreements and understandings, both written and oral, among the parties and their respective Affiliates, or any of them, with respect to the Transactions.

This Agreement is not intended to, and does not, confer upon any Person other than the parties any rights or remedies, except (a) from and after the Closing,

the Company Indemnified Parties shall be third-party beneficiaries of the provisions of Section 5.07, this Section 9.10 and Section 9.11, and shall have the

right to enforce their respective rights thereunder, (b) each Non-Recourse Person shall be a third-party beneficiary of the provisions of this Section 9.10 and

Section 9.11, and shall have the right to enforce its respective rights thereunder and (c) SBG shall be a third-party beneficiary of the provisions of

Section 5.05, and (d) this Section 9.10 and Section 9.18, which are intended to benefit the third party beneficiaries listed therein, including any debt

financing sources.

 

Section 9.11      Assignment. Neither this Agreement nor any of the rights, interests or obligations under this Agreement shall be assigned, in whole

or in part, by operation of Law or otherwise by any of the parties without the prior written consent of the Seller Representative and the Buyer Parties;

provided that the Buyer Parties may assign their rights and obligations to any Affiliate thereof without the consent of the Seller Representative; provided,

further, that (i) in the event a Buyer Party assigned its rights and obligations to an Affiliate without the consent of the Seller Representative, such

assignment shall not relieve the Buyer Parties of any of their obligations or liabilities hereunder and (ii) the Buyer Parties may assign their rights under this

Agreement to their debt financing sources as collateral security for their obligations under any of their debt financing arrangements without the consent of

the Seller Representative. Any purported assignment that requires consent and was made without such consent shall be null and void. Subject to the two

immediately preceding sentences, this Agreement will be binding upon, inure to the benefit of, and be enforceable by the parties and their respective

successors and assigns.

 

Section 9.12      Governing Law. This Agreement, and all matters and Actions (whether in contract or in tort or otherwise) based upon, arising out

of, or in any way relating to this Agreement or the negotiation, execution or performance of this Agreement, shall be governed by, and construed in

accordance with, the Governing Law.
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Section 9.13      Specific Performance; Jurisdiction; Consent to Service of Process.

 

(a)            The parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in

accordance with its specific terms or were otherwise breached. It is accordingly agreed that the parties shall be entitled to an injunction or injunctions,

specific performance or other equitable relief to prevent breaches or threatened breaches of this Agreement, to remedy breaches that have already occurred,

and to enforce specifically the terms and provisions of this Agreement, without the requirement to provide any bond or other security in connection with

any such order or injunction and without proof of the inadequacy of monetary damages or otherwise, this being in addition to any other remedy to which

they are entitled at law or in equity. The right of specific enforcement is an integral part of the Transactions and, without that right, none of the parties

would have entered into this Agreement. Each of the parties agrees that it will not oppose the granting of an injunction, specific performance and other

equitable relief on the basis that the other parties have an adequate remedy at law or an award of an injunction, specific performance or other equitable

relief is not an appropriate remedy for any reason at law or in equity.

 

(b)            Each of the parties (i) consents to submit itself to the personal jurisdiction of the Delaware Court of Chancery and any state appellate court therefrom within the State of Delaware (or, only if the Delaware Court of Chancery does not have jurisdiction over a particular matter, any federal court within the State of Delaware) (such courts, the “Specified Courts”), (ii) agrees that it will not attempt to deny or defeat such personal jurisdiction by motion or other request for leave from the Specified Courts, (iii) agrees that it will not bring any Action based upon, arising out of or relating in any way to this Agreement or the negotiation, execution or performance of this Agreement in any court, forum, or venue other than in the Specified Courts, or in any arbitral tribunal, (iv) waives any right to trial by jury, (v) waives the defense of an inconvenient forum or improper venue in the Specified Courts and (vi) consents to service of process being made through the notice procedures set forth in Section 9.03. The consents to jurisdiction set forth in this paragraph shall not constitute general consents to service of process in the State of Delaware. The parties agree that a final judgment by the Specified Courts shall be conclusive and may be enforced in any court of competent jurisdiction by suit on the judgment or in any other manner provided by applicable Law.  

Section 9.14      No Recourse Against Non-Recourse Persons. (a) All Actions (whether in contract or in tort or otherwise) based upon, arising out of or relating in any way to this Agreement or the negotiation, execution or performance of this Agreement may be made only against (and are those solely of) the entities that are expressly identified as parties in the preamble to this Agreement (each, a “Contracting Party”) and then only with respect to the specific obligations set forth herein, (b) no Person who is not a Contracting Party (“Non-Recourse Persons”) shall have any liability (whether in contract or in tort or otherwise) for any Actions (whether in contract or in tort or otherwise) based upon, arising out of or relating in any way to this Agreement or the negotiation, execution or performance of this Agreement, and (c) to the maximum extent permitted by applicable Law, each Contracting Party hereby waives and releases all liabilities for such Actions against any such Non-Recourse Person.  
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Section 9.15      Release.

 

(a)            Effective as of the Closing, ACHP II, on behalf of itself and its Affiliates and its and their respective direct and indirect directors, officers,

members, managers, partners, equityholders, employees, agents, successors and assigns (in each case, other than any Buyer Released Party) (collectively,

the “Company Releasing Parties”), hereby irrevocably waives, releases and forever discharges the Company and its Subsidiaries, their respective Affiliates

and each of their respective direct and indirect directors, officers, members, managers, partners, equityholders, employees, agents, successors and assigns

(collectively, the “Buyer Released Parties”) from any and all Actions, claims, damages, liabilities, obligations, costs, expenses, losses, judgments, fines,

debts, or other demands of any kind that any Company Releasing Party has had, currently has, or may in the future have, against any of the Buyer Released

Parties (including any right to seek indemnification, contribution, cost recovery, damages or any other recourse under the Comprehensive Environmental

Response, Compensation and Liability Act or any other Environmental Law with respect thereto), in each case, whether known or unknown, suspected or

unsuspected, absolute or contingent, or direct or indirect and arising out of, in connection with, or relating to the operation of the business of the Company

and its Subsidiaries at any time prior to the Closing or any Contract or transaction entered into by the Company or any Company Subsidiaries at any time

prior to the Closing and in each case relating to the operation of the business of the Company and the Company Subsidiaries or the direct or indirect

ownership of the Company and any Company Subsidiary at any time prior to the Closing; provided that the foregoing releases shall not apply to (i) any

claim against a Buyer Released Party pursuant to or related in any way to this Agreement or any Ancillary Agreement, (ii) any rights that a Company

Releasing Party may have in respect of exculpation, indemnification or advancement of expenses under the Company Organizational Documents or the

Organizational Documents of any of the Company Subsidiaries or under any indemnification agreements to which any of them are party that have been

disclosed in writing to Parent prior to the date hereof, (iii) any rights that a Company Releasing Party may have in connection with any directors and

officers insurance or other insurance policy of the Company or any of its Subsidiaries, (iv) any rights that a Company Releasing Party may have in respect

of accrued salary, bonus or other compensation, or any employee benefits, from the Company or any of its Subsidiaries, (v) any rights that a Company

Releasing Party may have in respect of carried interest, general partner or co-invest commitments or other capital interests or similar rights or interests in

respect of the Company Funds, including any such amounts payable to a Company Releasing Party from the Company or any of its Subsidiaries, (vi) any

rights that a Company Releasing Party may have in its capacity as a direct or indirect limited partner or other investor in any of the Company Funds,

including any such investments held through the Company or any of its Subsidiaries, (vii) any claim with respect to or arising out of the Retained Interests

or (viii) any claim against a Buyer Released Party for Fraud.

 

(b)            Effective as of the Closing, each Buyer Party, on behalf of itself and its Affiliates and its and their respective direct and indirect directors, officers, members, managers, partners, equityholders, employees, agents, successors and assigns (in each case, other than any Buyer Released Party) (collectively, the “Buyer Releasing Parties”), hereby irrevocably waives, releases and forever discharges the Company and its Subsidiaries, their respective Affiliates and each of their respective direct and indirect directors, officers, members, managers, partners, equityholders, employees, agents, successors and assigns (collectively, the “Company Released Parties”) from any and all Actions, claims, damages, liabilities, obligations, costs, expenses, losses, judgments, fines, debts, or other demands of any kind that any Buyer Releasing Party has had, currently has, or may in the future have, against any of the Company Released Parties (including any right to seek indemnification, contribution, cost recovery, damages or any other recourse under the Comprehensive Environmental Response, Compensation and Liability Act or any other Environmental Law with respect thereto), in each case, whether known or unknown, suspected or unsuspected, absolute or contingent, or direct or indirect and arising out of, in connection with, or relating to the operation of the business of the Company and its Subsidiaries at any time prior to the Closing or any Contract or transaction entered into by the Company or any Company Subsidiaries at any time prior to the Closing and in each case relating to the operation of the business of the Company and Company Subsidiaries at any time prior to the Closing; provided that the foregoing releases shall not apply to (i) any claim against a Company Released Party pursuant to or related in any way to this Agreement or any Ancillary Agreement, (ii) any liability or obligations that a Company Released Party may have in respect of general partner or co-invest commitments or other capital interests or similar obligations in respect of the Company Funds, (iii) any liability or obligations that a Company Released Party may have in its capacity as a direct or indirect limited partner or other investor in any of the Company Funds related to any clawback, giveback or other obligation requiring the return or repayment of distributions, dividends or payments as required by applicable Law or Contract, (iv) any claim with respect to or arising out of the Retained Interests or (v) any claim against a Company Released Party for Fraud.  
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(c)            Each party is aware that it may hereafter discover facts in addition to or different from those it now knows or believes to be true with respect to the subject matter of the releases provided for in this Section 9.15. However, it is the intention of each party that such releases shall be effective as a full and final accord and satisfactory release of each and every matter specifically or generally referred to in this Section 9.15.  

Section 9.16      Conflicts.

 

(a)            Recognizing that Kirkland & Ellis LLP has acted as legal counsel to the Company and its Affiliates prior to the Closing, and that Kirkland & Ellis LLP intends to act as legal counsel to the Company and its Affiliates after the Closing, each of the Buyer Parties hereby waives, on its own behalf and agrees to cause its Affiliates to waive, any conflicts that may arise in connection with Kirkland & Ellis LLP representing the Company and/or its Affiliates after the Closing as such representation may relate to the Buyer Parties, the Company or the Transactions.  

(b)            In addition, each of the Buyer Parties agrees that all communications prior to the Closing among Kirkland & Ellis LLP, the Company and its Affiliates and all attorney work product that in each case relate to the Transactions (collectively, the “Protected Information”), the attorney-client privilege, the expectation of client confidence, all attorney work product protections and all similar protections belong to ACHP II, and may be controlled by ACHP
AI and shall not pass to or be claimed by the Buyer Parties or, after the Closing, the Company; provided, that ACHP II shall not be entitled to voluntarily waive such privilege as to third parties with respect to information relating to the Company or any Company Subsidiaries or Affiliates without the consent of the Company or the applicable Company Subsidiary or Affiliate (such consent not to be unreasonably withheld, conditioned or delayed). Notwithstanding anything to the contrary herein, in the event of a dispute between any Buyer Party, the Company, any Company Subsidiary or any of their Affiliates, on the one hand, and a third party other than ACHP II or any of its Affiliates after the Closing, on the other hand, such Buyer Party, the Company, Company Subsidiary or Affiliates may, to the extent permitted by applicable Law, assert the attorney-client privilege to prevent disclosure of any such information to such third party. The Protected Information is the property of ACHP II, and from and after the Closing, none of the Company, or any Person purporting to act on behalf of or through the Company, will seek to obtain such communications or work product, whether by seeking a waiver of the attorney-client privilege or work product protection or through other means. The Protected Information may be used by ACHP II and/or its Affiliates in connection with any dispute that relates in any way to the Transactions, and the Company and the Buyer Parties shall have no right to use or rely on the Protected Information. Further, the Company shall not have access to any Protected Information, or to the files of Kirkland & Ellis LLP relating to its engagement, whether or not the Closing shall have occurred. Without limiting the generality of the foregoing, from and after the Closing, (i) ACHP II and its Affiliates (and not the Company) shall be the sole holders of the attorney-client privilege with respect to such engagement, and the Company shall not be a holder thereof, (ii) to the extent that files of Kirkland & Ellis LLP in respect of such engagement constitute property of the client, only ACHP II and its Affiliates (and not the Company) shall hold such property rights, and (iii) Kirkland & Ellis LLP shall have no duty whatsoever to reveal or disclose any such attorney-client communications or files to the Company by reason of any attorney-client relationship between Kirkland & Ellis LLP and the Company or otherwise.
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(c)            Recognizing that Simpson Thacher & Bartlett LLP has acted as legal counsel to the Buyer Parties and their respective Affiliates prior to the Closing, and that Simpson Thacher & Bartlett LLP intends to act as legal counsel to the Buyer Parties and their respective Affiliates after the Closing, ACHP II hereby waives, on its own behalf and agrees to cause its Affiliates to waive, any conflicts that may arise in connection with Simpson Thacher & Bartlett LLP representing the Buyer Parties and/or their respective Affiliates after the Closing as such representation may relate to the Transactions.  

Section 9.17      Expense Fund.

 

(a)            ACHP II shall hold the Expense Fund in the Holdback Account (as agent and for the benefit of ACHP II) as a fund from which ACHP II may pay any amounts due by or on behalf of ACHP II hereunder, including any third-party fees, expenses or costs it incurs in performing its duties and obligations under this Agreement by or on behalf of ACHP II, including legal and consultant fees, expenses and costs for reviewing, analyzing and defending any claim or process arising under or pursuant to this Agreement (collectively, “Administrative Costs”).  

(b)            Amounts drawn from the Holdback Account to pay Administrative Costs shall be deemed to have been drawn to reflect and satisfy ACHP II’s liability for such Administrative Costs (using the Holdback Account) provided, that to the extent there are insufficient funds in the Holdback Account to pay any Administrative Costs, ACHP II shall be liable for any such amounts.  

(c)            At such time, and from time to time, that ACHP II determines in its sole but reasonable discretion that the Expense Fund will not be required for the payment of such Administrative Costs, ACHP II shall distribute (or provide for the distribution of) the amounts then on deposit in the Expense Fund to the Ultimate Company Owners in accordance with their respective allocations set forth under the heading “Expense Fund” on Schedule 2.  
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Section 9.18      Debt Financing Governance. Notwithstanding anything in this Agreement to the contrary, each of the parties on behalf of itself and each of its controlled Affiliates hereby: (a) agrees that any Action against any debt financing sources and arising out of or relating to this Agreement, any debt financing, any debt commitment letter, the definitive documents governing any debt financing or any of the agreements entered into in connection with any debt financing, any debt commitment letter or the definitive documents governing any debt financing or any of the transactions contemplated hereby or thereby or the performance of any services hereunder or thereunder, shall be subject to the exclusive jurisdiction of any federal or state court in the Borough of Manhattan, New York, New York, and any appellate court thereof, and each party irrevocably submits itself and its property with respect to any such Action to the exclusive jurisdiction of such courts, (b) agrees not to bring or support or permit any of its Affiliates to bring or support any Action, whether in law or in equity, whether in contract or in tort or otherwise, against any debt financing sources in any way arising out of or relating to this Agreement, any debt financing, any debt commitment letter, the definitive documents governing any debt financing or any of the agreements entered into in connection with any debt financing or any of the transactions contemplated hereby or thereby or the performance of any services thereunder in any forum other than any federal or state court in the Borough of Manhattan, New York, New York, (c) irrevocably waives, to the fullest extent that it may effectively do so, the defense of an inconvenient forum to the maintenance of such Action in any such court, (d) knowingly, intentionally and voluntarily waives to the fullest extent permitted by applicable Law trial by jury in any Action brought against any debt financing sources and arising out of or relating to this Agreement, any debt financing, any debt commitment letter, the definitive documents governing any debt financing or any of the agreements entered into in connection with any debt financing, any debt commitment letter, the definitive documents governing any debt financing or any of the transactions contemplated hereby or thereby or the performance of any services hereunder or thereunder, (e) waives, and agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, in any Action against any debt financing source or the transactions contemplated hereby, any claim that it is not personally subject to the jurisdiction of the courts in New York as described herein for any reason, (f) agrees that any such proceeding related to any debt financing shall be governed by the laws of the State of New York, except as otherwise provided in the applicable documentation relating to any debt financing; (g) agrees that no debt financing source shall have any liability relating to or arising out of this Agreement, whether in law or in equity, whether in contract or in tort or otherwise; provided that nothing in this Agreement shall limit the liability of any debt financing sources pursuant to any debt commitment letter or debt financing or any of the documentation related to any debt financing in connection with the transactions contemplated hereby in relation to any party thereto and (h) agrees that any debt financing sources are express third party beneficiaries of, and may enforce, any of the provisions in this Section 9.18 and Section 9.10, to the extent contemplated thereby (and to the extent any amendments to such provisions are materially adverse to such debt financing sources, such provisions shall not be amended without the prior written consent of such debt financing sources). Notwithstanding anything contained herein to the contrary, nothing in this Section 9.18 shall in any way affect any party’s or any of their respective Affiliates’ rights and remedies under any binding agreement to which a debt financing source is a party, including any debt commitment letter or debt financing documentation executed in connection therewith. This Section 9.18 shall survive termination of this Agreement.  

[Remainder of page intentionally left blank]
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	IN WITNESS WHEREOF, the parties have duly executed and delivered this Agreement, all as of the date first set forth above.
	

	 
	
	

	
	BUYER PARTIES:
	

	 
	
	

	 
	 
	 
	

	 
	DIGITALBRIDGE GROUP, INC.
	

	 
	 
	 
	

	 
	By:
	/s/ Thomas Mayrhofer
	

	 
	Name:
	Thomas Mayrhofer
	

	 
	Title:
	Chief Financial Officer and Treasurer
	

	 
	 
	 
	

	 
	DIGITALBRIDGE OPERATING COMPANY, LLC
	

	 
	 
	 
	

	 
	By:
	/s/ Thomas Mayrhofer
	

	 
	Name:
	Thomas Mayrhofer
	

	 
	Title:
	Vice President and Treasurer
	

	 
	 
	 
	

	 
	DB MARLEY SUB, LLC
	

	 
	 
	 
	

	 
	By:
	/s/ Thomas Mayrhofer
	

	 
	Name:
	Thomas Mayrhofer
	

	 
	Title:
	Vice President and Treasurer
	

	 
	[Signature Page to Agreement and Plan of Merger]
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	COMPANY:
	

	 
	
	
	

	 
	
	 
	 
	

	 
	
	ARCLIGHT CAPITAL HOLDINGS, LLC
	

	 
	
	 
	 
	

	 
	
	By:
	ACHP II, L.P.
	

	 
	
	Its:
	Managing Member
	

	 
	
	 
	 
	

	 
	
	By:
	ACH GP, LLC
	

	 
	
	Its:
	General Partner
	

	 
	
	 
	 
	

	 
	
	By:
	/s/ Daniel R. Revers 
	

	 
	
	Name:
	Daniel R. Revers
	

	 
	
	Title:
	Manager
	

	 
	
	 
	 
	

	 
	
	ACHP II:
	

	 
	
	 
	 
	

	 
	
	ACHP II, L.P.
	

	 
	
	 
	 
	

	 
	
	By:
	ACH GP, LLC 
	

	 
	
	Its:
	General Partner
	

	 
	
	
	
	

	 
	
	By:
	/s/ Daniel R. Revers
	

	 
	
	Name:
	Daniel R. Revers  
	

	 
	
	Title:
	Manager  
	

	 
	
	SELLER REPRESENTATIVE:
	

	 
	
	
	

	 
	
	 
	
	

	 
	
	/s/ Daniel R. Revers
	

	 
	
	Daniel R. Revers
	

	 
	[Signature Page to Agreement and Plan of Merger]
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Schedule 1

 

Pre-Closing Reorganization
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Schedule 2

 

Allocation Schedule
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Schedule 3

 

Earn-Out Terms
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Schedule 4

 

FRE Principles
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Schedule 5

 

Pre-Closing Obligations
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Schedule 6

 

Accounting Principles
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Exhibit A

 

Surviving Company LLC Agreement
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Exhibit B

 

Governance Agreement Term Sheet
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Exhibit C

 

Retained Interests Term Sheet
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Exhibit D

 

LTIP Term Sheet
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Exhibit E

 

Rollover Term Sheet
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Exhibit F

 

Form of Distribution and Redemption Agreement
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Exhibit G

 

Form of Escrow Agreement
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Exhibit H

 

Form of Investor Transaction Support Agreement
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Exhibit I

 

Form of Regulatory Efforts Agreement
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Exhibit J

 

Form of SoftBank Transaction Support Agreement
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Exhibit 99.1

DigitalBridge and ArcLight Announce Strategic Combination to Form a Leading Alternative Asset Manager at the Convergence of Power, AI, and Digital Infrastructure

ArcLight Will Continue to Operate as a Distinct Business Within DigitalBridge Group Following the Completion of SoftBank Group’s Pending Acquisition of DigitalBridge Group

BOCA RATON, Fla. and BOSTON - May 27, 2026 — DigitalBridge Group, Inc. (NYSE: DBRG) (“DigitalBridge”), a leading global alternative asset manager dedicated to digital infrastructure, today announced that it has entered into a definitive agreement to acquire ArcLight Capital Partners, LLC (“ArcLight”), one of North America's leading specialist investors in power and electric infrastructure, for a total transaction value of up to $1.05 billion. The consideration includes a base purchase price of $650 million, plus up to an additional $400 million of contingent consideration. The combination forms a leading alternative asset manager at the convergence of power, AI, and digital infrastructure, bringing together two specialist platforms with combined assets representing more than $150 billion.

Since ArcLight’s founding in 2001, ArcLight has owned, controlled, or operated over 70 GW of generation assets and 48,000 miles of electric and gas transmission and storage infrastructure, representing more than $90 billion of enterprise value. The firm operates one of the largest private power generation portfolios and development pipelines in North America, supported by an integrated platform of strategic, technical, operational, and commercial specialists, including an 85-person power development organization with a pipeline exceeding 15 GW.

The transaction is conditioned upon completion of the previously announced acquisition of DigitalBridge by an affiliate of SoftBank Group Corp. (the “SoftBank Acquisition”) and will not alter or affect the terms of or consideration payable under the SoftBank Acquisition.

With SoftBank Group’s leadership across the global technology and AI landscape, the transaction will bring together two leading investment managers in the digital infrastructure and power infrastructure sectors - forming a platform with the scale, development capabilities, and relationships - to invest behind growing demand for compute, connectivity, and power. The combination is expected to enable new investment solutions that draw on the specialist expertise of both firms to mobilize capital for future power and digital infrastructure development across North American and global markets.

“Digital infrastructure is a specialist business, and ArcLight has operated with that same philosophy in power infrastructure for more than two decades, building deep expertise across power, renewables, batteries, transmission, and midstream infrastructure,” said Marc Ganzi, Chief Executive Officer of DigitalBridge. “The shared conviction that specialization creates durable advantages is foundational to this combination and expands what we can deliver for our limited partners and customers. AI is rewiring the global power equation, accelerating investment across generation, transmission, and behind-the-meter infrastructure. We believe the firms best positioned for this next phase of growth will be those that are able to underwrite both digital and energy infrastructure with equal depth and credibility. Together, DigitalBridge and ArcLight will help create a scaled infrastructure platform positioned for that convergence. We are privileged to welcome Daniel Revers, Angelo Acconcia, Jake Erhard, and the broader ArcLight team to DigitalBridge as we continue building differentiated infrastructure capabilities together.”
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“I founded ArcLight in 2001, as one of the first dedicated power infrastructure investment platforms, and more than two decades later we are taking another significant step toward building a platform for the growing convergence of power, AI, and digital infrastructure,” said Mr. Revers, Founder of ArcLight. “As demand for compute, connectivity, and electrification continues to accelerate, we believe the next phase of infrastructure investing will increasingly require integrated expertise across both power and digital infrastructure. This combination builds on ArcLight’s strong foundation and creates new opportunities for our investors, customers, and partners, while preserving the independence, discipline, and long-term focus that has defined our business since inception. By combining ArcLight’s deep experience across power infrastructure with DigitalBridge’s global digital infrastructure platform and longstanding relationships across the hyperscale ecosystem, and SoftBank Group’s broader technology and AI leadership, we believe the combined platform will be well positioned to support the next generation of infrastructure development.”

“Meeting the power demands of AI infrastructure, reshoring, and electrification is a generational opportunity. Power has become the critical bottleneck for digital infrastructure buildout, and solving it takes expertise and dedicated people,” said Mr. Acconcia, Managing Partner of ArcLight. “We’ve built 25 years of technical knowledge, regulatory relationships, and operational depth in electrification infrastructure. Over the past five years alone, we have significantly expanded our team, resources, and capabilities to create an integrated platform to meet this need at scale. ArcLight looks forward to building on this momentum in partnership with DigitalBridge as we execute on an integrated approach to powering the digital economy.”

ArcLight will operate as a separately managed business as part of the DigitalBridge platform. ArcLight will maintain continuity in its investment processes consistent with its long-standing commitments to limited partners, including its focus on targeting attractive risk-adjusted returns and DPI, disciplined risk management, and partnership-based approach, which will remain intact.

Upon completion of the transaction, and as part of the ArcLight team’s long-term commitment to the continued growth of the platform, Mr. Revers will serve as Vice Chairman of DigitalBridge. Mr. Acconcia will serve as Managing Partner of ArcLight, continuing his day-to-day leadership of the firm. Mr. Erhard, currently a Partner at ArcLight, will become Senior Partner.
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Transaction Details

The transaction is subject to customary closing conditions, including required regulatory approvals, requisite limited partner consents, and the completion of the SoftBank Acquisition. The merger agreement will be filed with the SEC.

Barclays is acting as financial advisor and sole committed financing provider to DigitalBridge. Simpson Thacher & Bartlett LLP is serving as legal counsel to DigitalBridge, along with Morgan, Lewis, & Bockius as regulatory counsel. Morgan Stanley & Co. LLC is serving as financial advisor, and Kirkland & Ellis LLP is serving as legal counsel to ArcLight. Sullivan & Cromwell LLP is serving as legal counsel to SoftBank Group, along with Morrison & Foerster LLP and Covington & Burlington LLP as regulatory counsel.

About DigitalBridge Group, Inc.

DigitalBridge (NYSE: DBRG) is a leading global alternative asset manager dedicated to investing in digital infrastructure. With a heritage of more than 30 years investing in and operating businesses across the digital ecosystem, including cell towers, data centers, fiber, small cells, and edge
infrastructure, DigitalBridge manages infrastructure assets on behalf of its limited partners and shareholders. The firm is headquartered in Boca Raton, Florida, with offices across North America, Europe, the Middle East, and Asia. References to "DigitalBridge" herein refers to DigitalBridge Group, Inc. and/or its managed investment vehicles, as the context requires. For more information, visit www.digitalbridge.com.

About ArcLight Capital Partners

ArcLight is a leading infrastructure investor which has been investing in critical electrification infrastructure since its founding in 2001. ArcLight has

owned, controlled or operated over 70 GW of assets and 48,000 miles of electric and gas transmission and storage infrastructure representing more than

$90 billion of enterprise value. ArcLight has a long and proven history of value-added investing across its core investment sectors including power, hydro,

solar, wind, battery storage, electric transmission, natural gas transmission, storage infrastructure and digital power to support the growing need for power,

reliability, security, and sustainability. ArcLight's team employs an operationally intensive investment approach that benefits from its dedicated in-house

strategic, technical, operational, and commercial specialists, as well as the firm's ~2,000-person asset management partner. References to "ArcLight" herein

refers to ArcLight Capital Partners, LLC and/or its managed investment vehicles, as the context requires. For more information, please

visit www.arclight.com.
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Forward-Looking Statements

Some of the statements contained in this press release constitute forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 and Section 21E of the Exchange Act, and we intend such statements to be covered by the safe harbor provisions contained therein. Forward-looking statements relate to expectations, beliefs, projections, future plans and strategies, anticipated events or trends and similar expressions concerning matters that are not historical facts. In some cases, you can identify forward-looking statements by the use of forward-looking terminology such as “may,” “will,” “should,” “expects,” “intends,” “plans,” “anticipates,” “believes,” “estimates,” “predicts,” or “potential” or the negative of these words and phrases or similar words or phrases which are predictions of or indicate future events or trends and which do not relate solely to historical matters. You can also identify forward-looking statements by discussions of strategy, plans or intentions.

The forward-looking statements, including but not limited in respect of any targeted returns, contained in this press release reflect our current views about future events and are subject to numerous known and unknown risks, uncertainties, assumptions and changes in circumstances that may cause our actual results to differ significantly from those expressed in any forward-looking statement. The following factors, among others, could cause actual results and future events to differ materially from those set forth or contemplated in the forward-looking statements: (i) uncertainties as to the timing of the ArcLight transaction and the SoftBank Group transaction; (ii) the risk that the ArcLight transaction and/or the SoftBank Group transaction may not be completed on the anticipated terms in a timely manner or at all; (iii) the failure to satisfy any of the conditions to the consummation of the ArcLight transaction and/or the SoftBank Group transaction; (iv) the possibility that any or all of the various conditions to the consummation of the ArcLight transaction and/or SoftBank Group transaction may not be satisfied, in a timely manner or at all, or waived, including the failure to receive any required regulatory approvals from any applicable governmental entities (or any conditions, limitations or restrictions placed on such approvals); (v) the occurrence of any event, change or other circumstance that could give rise to the termination of the ArcLight merger agreement and/or the SoftBank Group merger agreement, including in circumstances which would require DigitalBridge to pay a termination fee; (vi) the effect of the announcement or pendency of the ArcLight transaction and/or the SoftBank Group transaction on DigitalBridge’s ability to retain and hire key personnel, its ability to maintain relationships with its customers, suppliers and others with whom it does business, or its operating results and business generally; (vii) costs relating to the ArcLight transaction and the SoftBank Group transaction (including in respect of the financing of the ArcLight transaction) may be greater than expected; (viii) risks related to diverting management’s attention from DigitalBridge’s ongoing business operations; (ix) the risk that litigation in connection with the ArcLight transaction, the SoftBank Group transaction or the outcome of any other legal proceedings that may be instituted against DigitalBridge, ArcLight, SoftBank Group and/or others relating to the ArcLight transaction and/or the SoftBank Group transaction may result in significant costs of defense, indemnification and liability;

(x) certain restrictions during the pendency of the SoftBank Group transaction that may impact DigitalBridge’s ability to pursue certain business opportunities or strategic transactions; (xi) risks that the benefits of the ArcLight transaction and/or the SoftBank Group transaction are not realized when and as expected; (xii) the risk that DigitalBridge’s, SoftBank Group’s and/or ArcLight’s businesses will be adversely impacted during the pendency of the acquisitions; (xiii) legislative, regulatory and economic developments; and (xiv) (A) the risk factors described in Part I, Item 1A of Risk Factors in DigitalBridge’s Annual Report on Form 10-K for the year ended December 31, 2025 and (B) the other risk factors identified from time to time in DigitalBridge’s and/or ArcLight’s other filings with the Securities and Exchange Commission (the “SEC”). Filings with the SEC are available on the SEC’s website at http://www.sec.gov and/or on DigitalBridge’s website. These forward-looking statements speak only as of the date of this press release. Neither DigitalBridge nor ArcLight undertakes any obligation to update any of these forward-looking statements to reflect events or circumstances after the date of this press release or to reflect actual outcomes, except as otherwise required by law.
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While forward-looking statements reflect our good faith beliefs, assumptions and expectations, they are not guarantees of future performance. Furthermore, we disclaim any obligation to publicly update or revise any forward-looking statement to reflect changes in underlying assumptions or factors, or new information, data or methods, future events or other changes. Moreover, because we operate in a very competitive and rapidly changing environment, new risk factors are likely to emerge from time to time. We caution investors not to place undue reliance on these forward-looking statements and urge you to carefully review the disclosures DigitalBridge makes concerning risks in Part I, Item 1A. “Risk Factors” and in Part II, Item 7. “Management’s Discussion and Analysis of Financial Condition and Results of Operations” in DigitalBridge’s Annual Report on Form 10-K for the year ended December 31, 2025. Readers of this press release should also read our other periodic filings made with the SEC and other publicly filed documents for further discussion regarding such factors.

###

Media Contacts:

DigitalBridge

Joele Frank, Wilkinson Brimmer Katcher

Erik Carlson / Alexander Wolfsohn

(212) 355-4449

dbrg-jf@joelefrank.com

Arclight Capital Partners

Stanton

Charlyn Lusk / Josh Greenwald

clusk@stantonprm.com / jgreenwald@stantonprm.com

(646) 502-3549 / (646) 504-7306
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